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Court of Appeals of the District of Columbia 


No. 5045. 

i 

Joseph S. Kalasanckas, Appellant, 

vs. 

Frank T. Hines, Director, etc. I 

i 

— 

I 

i 

i 

a Supreme Court oi* the District of Columbia. 

At Law. 

No. 70571. ! 

Joseph S. Kalasanckas, Plaintiff, 

vs. 

I 

Lr 

Frank T. Hines, Director of the United States Veterans 9 

Bureau, Defendant. i 

United States of America, 

7 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the City of Washington,, in said 
district, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit : 
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JOSEPH S. KALASAXCKAS VS. 


1 Petition for Writ of Mandamus. 

Filed April 23,1929. 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 


At Law. 
Xo. 76571. 


Joseph S. Kalasanckas, Plaintiff, 


vs. 

Frank T. Hines, Director of the United States Veterans’ 

Bureau, Defendant. 

To the Honorable the Justice Holding said Court: 

This Petition of Joseph S. Kalasanckas, respectfully 
represents to the Court: 

(1) That the Petitioner is a citizen of the United States, 
a resident of tlie District of Columbia, and files this peti¬ 
tion in his own name and right; 

(2) That the defendant, Frank T. Hines, is the Director 
of the United States Veterans’ Bureau, and an official resi¬ 
dent of the District of Columbia, and is sued in his official 
capacity as such director. 

(3) That the World War Veterans’ Act (Title 38, Sec. 
471, U. S. C.) provides that for disability, not the result of 
his own misconduct, resulting from personal injury con¬ 
tracted in the Militarv Service of the United States, be- 
tween April 6, 1917, and July 2, 1921, by any enlisted man, 
the United States shall pay to such enlisted man compensa¬ 
tion, if and while the disability is rated as total and per¬ 
manent (Sec. 473, supra), at the rate of one hundred dollars 
($100) per month, and that the permanent loss of the use of 
both feet shall be deemed 1o be total and permanent disa- 

bilitv within the meaning of the said act. 

2 (4) That the said act (Sec. 426, supra), provides 

that the Director of the United States Veterans’ 
Bureau, subject to the general direction of the president, 
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shall administer, execute and enforce the said act, and make 

. 1 

necessary regulations thereunder not inconsistent (with law. 

(5) That your petitioner enlisted in the Arirjy of the 
United States on August 25, 1917. and was honorably dis- 
charged therefrom on June 50, 1921, and that on April 20, 
1918, while so enlisted he received injuries in battjle result¬ 
ing in the permanent loss of the use of both feet, and vari¬ 
ous other permanent injuries caused by shrapnel wounds 
of the hip and face. That the said injuries were not the 
result of his personal misconduct. 

(6) That in the case of Kalasanckas vs. United States, 
Law No. 73420, tried in this Court before Mr. Justice Ilitz, 
there was entered on February 4, 1929, upon tie issues 
there presented, a Finding of Fact, Conclusion of Law, and 
judgment thereon, which found as a fact— 

“3. That on the 20th day of April, 1918, the! plaintiff 
received injuries in battle which resulted in the anpputation 
of his left leg through middle third early in 1923, injury 
to the bone of the right heel (os calcis'i necessitating the 
use of a specially built shoe, and various other permanent 
injuries caused by shrapnel wounds of the hip ;pul face. 
And the court further finds as a fad that the plaintiiff’s said 
injuries constitute the permanent loss of the use] of both 
feet from and after the 20th day of April, 1918.” ! 

That in the said cause the petitioner herein was plaintiff 
and the United States defendant, and the entire proceed¬ 
ings are by reference prayed to be read and considered as 
a part hereof. 

(7) That under the aforesaid act and sections [cited, on 
the facts existing in petitioner’s case, the defendant, as 
Director of the United States Veterans' Bureau, is allowed 
no discretion, but has the clear ministerial dutv to! rate the 

petitioner as totally and permanently disabled as 
3 defined by the said law, and pay him compensation 
at the rate of $100 per month from the dajte of his 
disability so long as the disability shall continue] 

(8) That the defendant, and his predecessor^ as Di¬ 
rectors of the United States Veterans’ Bureau and the Bu¬ 
reau of War Risk Insurance voluntarily rated jthe peti¬ 
tioner as permanently and totally disabled under Ihis term 
War Risk Insurance policy, and paid him the disability 
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benefits thereunder for the period from April 20, 1918, 
to include December 19, 1921. That since the entry of the 
judgment in Law Xo. 7342(5, aforesaid, the defendant has 
paid the disability benefits becoming due under the said 
policy for the period from December 19, 1921, to include 
the month of April, 1929. 

(9) That for the months from July, 1921, up to and in¬ 
cluding April. 1929, the defendant and his predecessors 
have failed to pay the petitioner his full compensation at 
rate of $100 per month prescribed by law, but have with¬ 
held or deducted therefrom sums ranging from $5.78 to 
$51.22 per month. That of the amounts withheld, $5.78 
to $12.35 were deducted bv the defendant on the claim 


that they were due as premiums on the policy of War Risk 
Insurance theretofore issued to the petitioner. That the 
remainder of the amounts withheld were deducted owing 
to the petitioner being rated by the defendant at different 
periods 44%, 70%,>80%, or other amounts less than perma¬ 
nent total or 100% disabled. 

(10) That the only valid policy of War Risk Insurance 
issued to the petitioner by the defendant or the United 
States was the term insurance policy sued upon in Law Xo. 
73420, aforesaid, which matured April 20, 1918, and under 
the disability clause of which the benefits have been and 
are being paid as aforesaid. That no premiums have law¬ 
fully become due from the petitioner to the defend- 

4 ant or the United States on said policy or any other 
policy since the date of the maturity thereof, and 
the amounts withheld for that purpose from the compensa¬ 
tion of the petitioner since July, 1921, are being withheld 
without right bv the defendant, and are continuing to be 
deducted without right by the defendant. 

(11) That the defendant has no authority under the law 
to reduce the rate of compensation for petitioner’s dis¬ 
abilities to less than $100.00 per month, the law allowing 

no discretion where an enlisted man in the Military Forces 

«/ 

of the United States is disabled by the loss of the use of 
both feet between April (5, 1917 and July 2, 1921, which is 
not the result of his own misconduct, but merely placing 
on the defendant the ministerial duty of rating him as 
permanently and totally disabled, and paying him com¬ 
pensation at the rate of $100 per month. 


FRANK T. HINES, DIRECTOR, ETC. 


5 


(12) That the action of the defendant in rating' tljie peti¬ 
tioner at a degree less than permanent total disability and 
thereby reducing* the rate of compensation from $l00 per 
month, and in withholding and deducting from tlie com¬ 
pensation due the petitioner sums as premiums on matured 
or void policies of War Risk Insurance has been taken 
arbitrarily and in disregard of the express language of the 
law, or without authority of law, and as your petitioner 
has no appeal or right of appeal from the aforesaid acts 
of the defendant, as Director of tlie United States Veterans’ 

7 I 

Bureau, nor anv other remedy at law, and in consideration 

« • 

of the premises, your petitioner respectfully prays!: 

I. That the writ of mandamus shall issue out |of this 

Honorable Court directing and commanding!the de- 
5 fendant, as Director of the Veterans’ Bureau) to rate 
the petitioner as permanently and totally disabled 
from April 20, 1918 to the date hereof, and to pay him com¬ 
pensation for the said period at the rate of $100 per month 
as required by law. 

II. That a Rule to Show Cause may issue against!the de¬ 
fendant, directing him to appear in this court on a day cer¬ 
tain and show cause, if anv he mav have, whv the pravers 
of this petition should not be granted. 

III. And there be granted such other, further arid more 
general relief as the exigencies of the case mav require. 

JOSEPH S. KALASANCKAS, 

Petitioner. 

District of Columbia, ss: 

i 

Joseph S. Kalasanckas, being first duly sworn according 
to law upon his oath deposes and says: That he hjas read 
the foregoing petition by him subscribed and knqws the 
contents thereof, and those facts stated therein of Jils own 
knowledge are true, and those stated upon information and 
belief, he believes to be true. 

JOSEPH S. KALASANCKAS. 


Subscribed and sworn to before me this 22nd day of 
April, A. D. 1929. 

[seal.] RICHARD J. DOWNER, 

Notary Public, D. C. 

H. P. LONG, 

Attorney for flic Petitioner . 
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Amended Petition. 


Filed October 4, 1927. 


T v S" v TC!ie Court of the District of Columbia, Holding* 

a Circuit Court. 

At Law. 

No. 73,426. 

Joseph Kalasanckas, Plaintiff, 


vs. 


The United States of America, Defendant. 

This Amended Petition of Joseph Kalasanckas, plaintiff, 
filed herein, with leave of the Court first had and obtained, 
respectfully represents to the Court: 

(1) That the plaintiff, Joseph Kalasanckas, is a resident 
of the District of Columbia, and files this petition as the 
person named as the insured in a certain policy of War 
Disk Insurance, issued to him by the defendant. 

(2) That the plaintiff and the defendant have disagreed 
on the question of whether the said policy of War Risk 
Insurance has matured within the meaning of the law be- 
cause of the total and permanent disability of the plaintiff, 
and this suit is filed under the provisions of Section 445, 
of Title 38, of the United States Code. 

(3) Plaintiff alleges that the said War Risk Insurance 
policy lias matured because of the total permanent dis¬ 
ability of the insured as a result of injure traceable to the 
extra hazard of his military service, as more fullv alleged 
hereinafter. 

(4) Thai on, to-wit, the 25th day of August, 1917, plain¬ 
tiff being then an enlisted man in the National Guard of the 

State — ( Vmniecticut, was inducted as an enlisted man 
7 into the United States Army by an order of mobi¬ 
lization, and that he thereupon became and was a 
soldier in the Army of the United States, and remained and 
continued to be a soldier in the said armv until he was 
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honorably discharged from the said army on June 30, 19*21. 
That while serving as such soldier lie made application for 
and was issued a certain policy of War Risk Insurance in 
the sum of ten thousand dollars ($10,000), in due manner 
and form as provided by law. (The said policy being in the 
custody of the U. S. Veterans’ Bureau, to be produced at 
the trial hereof.) 

(5) That on, to-wit, April 20, 1918, while plaintiff was a 
soldier in the U. S. Army, serving with Company f E” of 
the 102nd U. S. Infantry, and engaged in the bhttle of 
Seichepray, in France, he was struck by a high-explosive 
shell or other projectile and seriously wounded, and |hereby 
became and was totallv and pernianontlv disabled from 
following a gainful occupation as contemplated by tjie War 
Risk Insurance Act and his said War Risk Insurance! policy. 
That his injuries traceable to the aforesaid wounds! are as 
follows: 

Amputation, left leg, through middle third, 

Gunshot wound, through right foot (os calcis), 

Gunshot wound, through left hip, 

Gunshot wound, right side face, temple and ear, 

as shown bv the records of the IT. S. Veterans’ Bureau. 
* 

That as a result of said injuries plaintiff has lost the per¬ 
manent use of both feet, in addition to suffering pain and 
injury to the stump of his left leg when he attempts) to use 
thereon an artificial leg; and to the injured right focft when 
he attempts to use same; and the pain and suffering caused 
him and still causing him bv the wound in the right side 
of his head aforesaid. 

(6) That all the premiums as they became due agd pay¬ 
able under the terms of his said policy weije fully 

8 paid out of his wages as a soldier, from the jclate of 
the issuance of his said policy until the datd of his 
total and permanent injury on April 20, 1918, as aforesaid, 
on which date the said policy was in full force and effect. 
That on said date, because of the said permanent aijd total 
disability of the insured, the said policy became ajid was 
fully matured, and the plaintiff was entitled to hate paid 
to him the amount of said policy in accordance tdth its 
terms, in monthly installments of $57.50, beginning with 
April 20, 1918, until the full amount of $10,000, had been 
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paid, or, in ease it were possible, lie had recovered from his 
total and permanent disability. 

(7) That on, to-wit, March 22, 1921 he was sent a notice 
from the Bureau of War Bisk Insurance that his policy had 
matured, because “It lias been found that your present 
disability is founded upon conditions which render it rea¬ 
sonably certain that it will continue throughout your life,” 
and that lie would receive his policy in monthly payments 
of $7)7.50, beginning with April 20, 1918. A copy oi said 
notice being filed herein attached to the original declara¬ 
tion in this case, and prayed to be read and considered as 
a part hereof, marked “plaintiff's exhibit 4 A.' ’ % That 
certain installments were in fact paid to him, but that on, 
to-wit, October 22, 1921, another notice was sent him by 
the said Bureau, informing him that his rating had been 
reduced from permanent total to temporary total, and that 
the payment of the installments under his said policy would 
cease as of December 19, 1921, and further that his policy 
would lapse unless he resumed his payments thereunder on 
the premiums. A copy of this notice being tiled herein at¬ 
tached to the! original declaration, marked “Plain- 
9 tiff's Exhibit MV ” and prayed to be read and con¬ 
sidered as a part hereof. That the payments on the 
said policy were in fact discontinued after said date, al¬ 
though plaintiff had not recovered from the aforesaid per¬ 
manent and total disabilities, and the only change in his 
said condition which has occurred since the date of his 


injuries to the present time, being the amputation of his 
injured left leg in 1923, through the middle third. 

(8) That thereupon, to prevent the lapsation of his said 
policy, plaintiff resumed payment of the premiums due 
thereunder, paying monthly installments of $5.70, from and 
including the month of December, 1921, to and including 
the month of, to-wit, June, 1925, and the monthly premium 
of $5.78, from and including the month of July, 1925, to 
and including the month of June, 1926. That to prevent 
the expiration of his term insurance with June, 1926, he 
was compelled to convert his said policy, and received 
I". S. Life Insurance Policy Xo. K-549,921, in amount 
$8,634.00, payable in one sum upon the death or total per- 
I'T* (1 j » v • t 11 sabilitv of the insured, and has paid the premiums 
due thereon in monthly sums of $12.35, from and including 
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the month of July, 1920, to and including the inonth of 
June, 1927, the date of the filing of this suit. 

(9) That the time of his entering the military 1 service, 
plaintiff was by trade an iron moulder, having become 
highly proficient in such work, and by his said j vocation 
was able to earn a permanent and substantial living. That 
subsequent to the date of his aforesaid injuries, on April 
20, 1918, whereby lie became and is totally permanently 
disabled, and continuously since said date, plaintiff!has been 
and is now utterly unable to follow his said trade, or to 

follow permanently any other occupation <j)f a sub- 
10 stantial nature or gainful character such rjs he fol¬ 
lowed prior to his injuries aforesaid, because of his 
said permanent and total disabilities aforesaid. Tjhat since 
the date of his injuries and until the date of the! filing of 
this suit, with short intermissions the plaintiff has been 
spending all of his time in Hospitals in France or the 
United States, both before and after the date olj his dis¬ 
charge from the V. S. Army on June 30, 1921. That he is 
still being treated by physicians at the U. S. Veterans’ 
Bureau, and will have to return to the hospital fob further 
treatment, from time to time in the future. 

(10) That notwithstanding the premises, the defendant, 
by its officers, agents and subordinates, since tl 
said December 19, 1921, has refused and still rc 


le afore- 
rfuses to 


pay the policy aforesaid, but on the contrary have com¬ 
pelled the plaintiff to pay further premiums to prevent 
lapsation thereof, and have compelled plaintiff to convert 
said policy to an ordinary life policy payable in bne sum, 
to prevent the expiration of his original term insurance 
policy, notwithstanding that the plaintiff has been and is 
permanently totally disabled within the meaning of the War 
Risk Insurance Act, and the terms of his said policy, and 
has been so permanently and totally disabled tjrom the 
aforesaid April 20, 1918, and continuously to thej date of 
the filing of this suit, and which condition will continue to 
exist throughout his life. 

(11) That the following sums are due from the, defend¬ 
ant to the plaintiff by reason of the premises: 

Balance due on original War Risk Insurance 
Policy, being the face value of converted policy 
payable in one sum.$8,634 00 

2—5045a 



10 


JOSEPH s. kalasaxckas vs. 


(Said sum under the terms of said original 
policy payable in monthly installments of $57.50, 
of which (>7 installments, representing 07 
months, from and including the month of Decem¬ 
ber. 1921, to and including the month of June, 
1927, aggregating $3,852.50, had accrued at tlie 
date of the filing hereof.) 


11 43 monthly premiums at the rate of $5.78 

per months, from and including the 
month of December, 1921, to and including the 
month of June, 1920, wrongfully required 
and collected by the defendant from the plain¬ 
tiff, as aforesaid 


12 monthly premiums at the rate of $12.35 per 
month from and including the month of Julv. 
1920, to and including the month of June. 1927, 
wrongfully required and collected by the de¬ 
fendant ... . . 


248 54 


148 20 


Wherefore tlie plaintiff prays that upon his claim being 
established bv proof satisfactory to the Court, he may be 
given judgment in the total amount of nine thousand and 
thirty dollars and seventy-four cents ($9,030.74), with in¬ 
terest thereon, and the costs of this suit, as provided bv law. 

JOSEPH S. KALASAXCKAS, 

Plaintiff. 

District of Columbia, s$: 

Joseph Kalasanckas, being first duly sworn according to 
law, upon his oath says: That the facts stated in the fore¬ 
going petition as of his own knowledge are true, and those 
stated upon information and belief, lie believes to be true. 

JOSEPH S. KALASANCKAS. 

Subscribed and sworn to before me this 3d day of Octo¬ 
ber, 1927. 

LEO BENDER, [seal.] 


Notary Public , D. C. 

H. P. LONG, 

J. NELSON ANDERSON, 

Attorneys for the Plaintiff. 
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Filed January 20, 1928. 
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Defendant’* First Plea to the Amended Declaration. 

Now comes the defendant, the Tinted States of America 
bv its attornev, Pevton Gordon, United States Attorney 
in and for the District of Columbia, and for first pleja to the 
amended declaration filed herein says: 

1. That the plaintiff cannot recover for the reasion that 
the right to maintain this action accrued on to-wit, the 
20th day of April, 1918, more than three years pilot to the 
institution of this suit. 

PEYTON GORDON, 

Flitted States Attorney. 
JOHN W. FIIIELLY, 
Assistant United States Attorney. 

Of Counsel: I 

A. HINDERLITER, | 

Attorney, U. S. Veterans' Bureau. 

Defendant's Second Plea to the Amended Declaration. 

Now comes the defendant, the United States of America, 
bv its attornev, Pevton Gordon. United States Attornev in 
and for the District of Columbia and for second plea to 
the amended declaration filed herein says: 

1. Defendant admits the allegations of Paragraph 1. 

2. Defendant admits the allegations of Paragraph 2. 

3. Defendant denies the allegations of Paragraph 3. 

4. Defendant admits that while serving as a soldier with 

the Army of the United States, the plaintiff made applica¬ 
tion for and was issued a contract of war risk term; insur¬ 
ance in the sum of $10,000. Defendant denied eadli and 

every other allegation of said Paragraph 4. i 
13 5. Defendant denies that plaintiff became aijid was 

on to-wit, the 20th day of April, 1918, permanently 
and totally disabled. Defendant denies that the plaintiff 
has lost the permanent use of both feet as allegdd and 
denies each and every other allegation of Paragraph 5, 
except that defendant admits that the plaintiff has suffered 
the amputation of the left leg and a gun-shot wound tljrougk 
the right foot, through the left hip and through thd right 
side of the face. 
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6. Answering Paragraph 6 defendant admits that all 
premiums on the said contract of war risk term insurance 
were fully paid to t'lie 20th day of April, 191S. Defendant 
denies each and every other allegation of said Paragraph 6. 

7. Defendant admits that the Bureau of War Risk In¬ 
surance on May 5, 1921, rated the plaintiff as permanently 
and totally disabled under the provisions of Regulation 57 
B IV (r), and that under such rating plaintiff was paid 
fortv-four installments of insurance at the rate of $57.50 
per month, totaling $2,530.00. Defendant avers, however, 
that said Regulation 57 B IV (r) was void and illegal and 
controlled by the provisions of the War Risk Insurance 
Act and not prescribed or promulgated pursuant to any 
settled authority conferred upon the Director of the Bureau 
of War Risk Insurance and was so declared and held void 
and illegal by the Comptroller General of the United States 
in his opinion dated July 25. 1921, (1 Dec. of the Comp¬ 
troller General 31)* and that subsequent to the decision of 
the Comptroller General aforesaid the U. S. Veterans’ Bu¬ 
reau found that the plaintiff was not in fact permanently 
and totally disabled within the meaning and intent of the 
War Risk insurance Act and canceled the illegal rating 

previously made to the plaintiff under said Regula- 
14 tion 57 B IV (c). Defendant further avers that the 
plaintiff was fully advised as to this matter and rein¬ 
stated the remainder of his insurance and paid premiums 
thereon to include June, 1926, at which time he converted 
his insurance to an ordinary life policy of Government life 
insurance in the amount of $8,634.00, which policy was in 
force and effect at the commencement of this action. 

8. Defendant admits the allegations of Paragraph 8. 

9. Defendant denies the allegations of Paragraph 9. 

10. Defendant denies the allegations of Paragraph 10 
except that the defendant admits that he lias refused and 
still refuses to pay to the plaintiff any further installments 
of insurance. 

PEYTON GORDON, 

United States Attorney . 
i JOHN W. FIHELLY, 

' Assistant United States Attorney. 

Of Counsel: 

A. IIINDERLITER, 

Attorney, U. S. Veterans’ Bureau. 
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Note of Issue. 

Filed April 27, 1928. j 

**##**• #| 


I 

The Clerk will please calendar the above-entitlbd cause 
for trial at the next term of this Court. 

Title of Action: Joseph Kalasanckas, Plaintiff] versus 
The United States of America, Defendant, Law Xo. 734*26. 

Attorneys for Plaintiff: Ilallock P. Long and J. Xelson 
Anderson. 

Attorneys for Defendant: Leo A. Rover and John W. 
* 

Fihelly, Assistant United States Attorneysl. 

15 Last pleading filed: March 26, 1928, Replication to 
Pleas. | 

H. P. LONG, I 

J. XELSON AXDERSOSf, 
Attorneys for the Plaintiff. 


Stipulation. 

Filed January 30, 1929. 


# 


* 


# 


It is stipulated and agreed by the parties hereto, as of 
January 29,1929, by their respective counsel of recojrd, that 
all the issues of law and fact in the above-entitlecj cause, 
shall be tried before Honorable William Ilitz, Associate 
Justice of the Supreme Court of the District of Columbia, 
each party by their respective attorneys of record expressly 
waiving their right of trial by jury. 


HALLOCK P. LONG, 

J. NELSON ANDERSON, | 

Attorneys for the Plaintiff. 
JOHN W. FIHELLY, | 

Assist. U. S. Attorney, 
ANNABEL HINDERLITER, 

Atty. U. S. Veterans' Bureau, 
Attorneys for the Defendant. 
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Fin'Huns of Fact. 


Filed February 4, 1929. 




# 


This cause came 1 on to be heard January 29, 1929, upon 
the issues presented by the amended petition and replica¬ 
tion of the plaintiff, and the pleas of the defendant, and 
the written stipulation of the parties by their respective 
counsel of record, expressly waiving- the right of the said 
parties to a 1 trial by jury, and in the presence of 
16 Ilailock P. Long and J. Xelson Anderson, attorneys 
for the plaintiff, and J. W. Fihelly, Assistant United 
States Attorney for the District of Columbia, and Annabel 
Hinderliter, attorney for the United States Veterans' Bu¬ 
reau, attorneys for the defendant, before Honorable Wil¬ 
liam Hitz. Associate Justice of the Supreme Court of the 
District of Columbia, and after the taking of testimony in 
open court, and the argument of counsel, and in considera¬ 
tion thereof the court finds the facts to be as follows: 

1. Joseph Kalasanckas, plaintiff herein, while enlisted in 
the Army of the United States, applied for and was granted 
a contract of war risk term insurance in the amount of 
Ten Thousand ($10,000.00) Dollars, under the terms of 
which contract the plaintiff became* entitled to receive the 
sum of Fifty-seven Dollars and fifty cents ($57.50) per 
month in the even! of his permanent and total liability, 
while said contract was in full force and effect. 

2. That all the premiums due and payable on the said 
contract were paid by the plaintiff as they became due 
up to and including the month of January, 1929. 

J. That on the 20th day of April, 191S, the plaintiff 
received injuries in battle which resulted in the amputation 
of his left leg through the middle third early in 1923, in¬ 
jury to the bone of the right heel (os calcis) necessitating 
the use of a specially built shoe, and various other perma¬ 
nent injuries caused by shrapnel wounds of the hip and 
face. And the court further finds as a fact that the plain¬ 
tiff's said injuries constitute the permanent loss of the use 
of both feet from 1 and after the 20th day of April, 1918. 



FRANK T. HINES, DIRECTOR, ETC. 


15 


17 Conclusions of Law. 

The court concludes as matter of law that |the plain¬ 
tiff's said injuries are by law (44 Stat. 794-7) jdefined as 
permanent and total disability: that in contemjplation of 
law liis contract of war risk term insurance mlatured by 
reason of said disabilities on April 20, 1918, and that the 
plaintiff is entitled to have and recover from tjie defend¬ 
ant the sum of Fifty-seven Dollars and fifty een^s ($57.50) 
per month from and after the said 20th day of Ajpril, 1918, 
to and including the date of this judgment. 

That the defendant is indebted to the plaintiff under 

*• 1 _ 

the terms of said contract of insurance in the sunji of Fifty- 
seven Dollars and fifty cents ($57.50) per month! from and 
including the month of April, 1918, to and including the 
date of this judgment, a total of Seven Thousand Four 
Hundred Seventy-five Dollars ($7,475.00), and that the de¬ 
fendant is entitled to a credit of Two Thousand! Six Hun¬ 
dred Ninety-eight Dollars ($2,698.00), said sum having been 
heretofore paid by the defendant to the plaintiff kinder his 
said contract. 

That the defendant is indebted to the plaintiff for the 
return of all monies tendered as premiums by the plaintiff 
from and after April, 1918, not heretofore refunded to him. 
It is therefore 

Ordered and adjudged that the plaintiff have and recover 
from the defendant the sum of Four Thousand Steven Hun¬ 
dred Seventy-seven Dollars ($4,777.00), plus ajll monies 
tendered as premiums from and after April, |191S, not 
heretofore returned by the defendant, and it is 

Further ordered and adjudged that the plaintiff in 

18 this case is represented by Hallock P. Lojig and J. 

Nelson Anderson, attorneys for the plaijntiff, and 

that said attorneys are entitled to receive out of ^his judg¬ 
ment as a reasonable attorneys’ fee for legal services ren¬ 
dered in the above entitled cause the sum of Fouij Hundred 
Seventy-seven Dollars and seventy cents ($477170), said 
sum being ten per cent of the amount of this judgment, and 
an additional sum equal to ten per cent of any monies due 
as a refund of premiums under this judgment tp be paid 
by the defendant. 

WILLIAM HItZ, 

Feby. 4, 1929. l/ustice. 
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Answer to Petition amt Return to Rule. 

Filed May 3, 1929. 

In the Supreme Court of the District of Columbia. 

Law. Xo. 76571. 


Joseph S. Kalasanckas, Plaintiff, 


vs. 

Frank T. Hines, Director of the United States Veterans' 

Bureau, Defendant. 

Xow comes the defendant, Frank T. Hines, Director of the 
United States Veterans' Bureau, now and at all times sav¬ 
ins: and reserving unto himself all exceptions to the inanv 
imperfections, uncertainties and defects in the petition for 
the writ of mandamus tiled herein, and reserving unto him- 
self all benefits of the lack of jurisdiction of the court ap¬ 
pearing upon the fa<k‘ of the petition, to grant the relief 
prayed, and the lack! of jurisdiction of the court to direct 
him as Director of the United States Veterans' 
19 Bureau to perform the acts in question and relying 
upon tin* same as if demurrer had been speciticallly 
interposed for answer to said petition and return to the 
rule to show cause issued thereon, or so much thereof as is 
material for him to answer, answering savs: 


Answering paragraph one the defendant admits the alle¬ 
gations thereof. 

II. 

Answering paragraph two the defendant admits the al¬ 
legations thereof. 

III. 


Answering paragraph three, the defendant says that this 
paragraph consists wholly of a recitation of the law, which 
the defendant is advised he is not required to answer. 
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kl admits 
personal 
the de- 
titted bv 


IV. 

i 

Answering paragraph tour, the defendant says that this 
paragraph consists wholly of a recitation of the law, which 
the defendant is advised he is not required to answer. 

v. ! 

Answering paragraph five, the defendant admitjs that the 
petitioner enlisted in the army of the United States on 
August 25, 1917, and was honorably discharged therefrom 
on June 30, 1021. The defendant further admit|s that on 
April 20, 1018. while so enlisted the petitioner received 
injuries in battle, but denies that said injuries resulted in 
the permanent loss of the use of both feet. Further an¬ 
swering this paragraph, the defendant says tliatj the peti¬ 
tioner suffered the amputation of his left leg and! injuries 
to the right foot and various other injuries to the 
20 hip and face caused by shrapnel wound, ai 
that said injuries were not the result of his 
misconduct. Further answering this paragraph 
fondant says that the petitioner herein has been 
the United States Veterans’ Bureau with an artificial leg 
which the said petitioner is now wearing. The defendant 
further says that he is advised by competent medical exami¬ 
ners that the injury to the plaintiff’s right heelj resulted 
in no muscular destruction, that the wound has be<j?n healed 
for about two years, and that the petitioner not jonly can 
but does use the right foot. Further answering this para¬ 
graph, the defendant says that the petitioner has b|ecn from 
time to time fitted and supplied by the Unitejl States 
Veterans’ Bureau with specially constructed shoej> for his 
right foot, which petitioner has worn and is wearing. 

f 

Answering paragraph six, the defendant admits {the alle¬ 
gations thereof. Further answering, the defendant says 
that the issues and parties in law cause Xo. 734261 are not 
identical with the parties and issues in this proceeding. 

VII. | 

! 

Answering paragraph seven, the defendant says t jiat he is 
advised that the allegations therein contained consist whollv 
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of conclusions of law and condu> : as of the pleader, which 
the defendant is advised ii<* is not required to answer, but it 
required to answer says that his duty in this regard is not 
ministerial, but is wholly discretionary : that Section o oi tin* 
World War Veteran** Act ld'14 (43 Slat, odd) provides that 
the Director shall decide all questions arising mnler the Act, 
and further provides that all decisions of questions 
21 of fact affecting any claimant to tin* benefits of Title 
li, til or IV.of said A<-t shall be conclusive except 
as otherwise provided therein, (see Section 19, World 
War Veterans* Act. 1924 (43 Slat, bid)): that a consider¬ 
able amount of information concerning petitioner's physi¬ 
cal condition, including report of physical examination of 
the plaintiff, lias been received: that in determining* peti¬ 
tioner's right to eomoeii-ation he has carefullv considered 

i • 

all such evidence in this case and has determined as matter 
of fact that this petitioner has not permanently lost the use 
of both feet : and that his disability for all periods from 
date of discharge to the present date has been determined 
to he: 

Surgical: 

Temporary Total from DSAS (6-20-21) to 7-2-22. 

Temporary Partial 44'7 (forty-four) from 7-2-22 to 
7-20-24. 

Temporary Total from 7-20-24 to 12-31-22. Rog. 129. 

Temporary ’Total from 1-1-26 to 11-11-26. 

Permanent Partial 7oL (seventy) from 11-11-26 to 8-15- 


Temporary Total from 8-15-28 to 9-7-28 (llosp.). 
Temporary 'Total from 9-7 28 to 1-3-29 during* out-patient 
t real men!. 

Permanent Partial 70L (seventy) from 1-4-29 to 3-25-29 
Extension “5. 

Permanent Partial 7’W -'seventy) from 3-26-29. 

Incurred in or aggravated bv service as provided in Sec- 

• k 

lion 300, W’ar Disk Insurance Act, as amended. (Amputa¬ 
tion left leg through middle third, result of gun shot wound: 
gam shot wound right os calcis.) 

Variant: Leg and Foot—7. Page 50. 
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VIII. 

! 

Answering paragraph eight, the defendantj admits the 
a 11 egations thereof. 

Further answering paragraph eight, the defendant says 
the rating of permanent and total disability heretofore 
made for tlie period from April 20, 1918, to include Decem¬ 
ber 19. 1921, was the result of mistake and error since cor¬ 
rected, and for tin* period in question the petitioner has 
been correctly rated for compensation purposes in accord¬ 
ance with tlie rating included in paragraph seven of 
the answer herein. 


oo 


?ndant says 
Buerau of 


IX. 

j 

Answering paragraph nine the defendant 'denies each 
and everv allegation thereof. 

Further answering paragraph nine the def<| 
that in accordance with Treasury Decision 65 

* i 

War Kisk Insurance, the petitioner authorized gnd directed 
the defendant to pay the monthly premiums oh his yearly 
renewable Term insurance and 1 Tiited States Government 
Life insurance with a portion of the compensation due; 
that in accordance with such authorization aijd direction 
the defendant paid the monthly premiums o|n the peti¬ 
tioner's yearly renewable term insurance and United States 
Government Life insurance policy number T\-5|9.921. 

Further answering paragraph nine, defendant says that 
all such monev paid to the United States Veterdns’ Bureau 
as premiums on yearly renewable term insurance and 
United States Government Life Insurance policy K-549,921 
in accordance with the direction of the petitioner as above 
set forth, have been covered into the Treasury oil the United 
States in accordance with statutory requirement, and that 
the defendant has no authority in law to withdraw money 
voluntarily paid in such manner from the Treasury of the 
United States or repav same to the petitioner. I 

Further answering, the defendant says the petitioner has 
a plain, complete and adequate remedy at law foj* any claim 
to refund of insurance premiums. 

X 

i 

i 

Answering the allegations of paragraph ten, tjhe defend¬ 
ant admits that the only valid policy of War Bisk Insur- 
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ance issued to the petitioner l>y the defendant or the 
23 United States was the term insurance policy sued 
upon in Law Xo. 73420, aforesaid, which matured 
April 20, 1918. and under the disability clause of which the 


benefits have been and are being paid as aforesaid. 

Further answering this paragraph, the defendant denies 
each and every other allegation thereof. 

Further answering this paragraph, the defendant says 
that premiums have been paid by petitioner on his yearly 
renewable term insurance and United States Government 
Life Insurance, and that the amounts so paid have been 
deposited and covered into the Treasury of the United 
States. 


Further answering this 


paragraph, the defendant says 


that such payments of premiums were voluntarily made by 
plaintiff, and that defendant is without authority in law 
to make refund of such moneys. 

Further answering, the defendant says the petitioner has 
a plain, complete and adequate remedy at law for any claim 
to refund of insurance premiums. 


XI. 


Answering paragraph eleven, the defendant says that 
he is advised that the allegations therein contained con¬ 
sist wholly of conclusions of law and conclusions of the 
pleader, which the defendant is advised he is not required 
to answer, but if required to answer says that his duty 
in this regard is not ministerial, but is wholly discretionary; 
that Section b of the! World War Veterans' Act, 1924 (43 
Stat. 609) provides that the Director shall decide all ques¬ 
tions arising under the Act. and further provides that all 
decisions of questions of fact affecting' any claimant to the 
benefits of Title II, III or IV of said Act shall be con¬ 
clusive except ■ as otherwise provided therein, (see 
24 Section 19, 'World War Veterans’ Act 1924 (43 Stat. 
613). 


XII. 

Answering paragraph twelve, the defendant says that he 
is advised that the allegations therein contained consist 
wholly of conclusions of law and conclusions of the pleader, 
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which the defendant is advised he is not required to an¬ 
swer. j 

Further answering the petition, defendant sjays that on 
May 5, 1927, the defendant, after carefully considering all 
the evidence in this case, rated the petitioner frjom the date 
of his separation from active service to May j 5, 1927, as 
follows: 

i 

Surgical: 

e i 

i 

Temporary Total from date of separation from active 
service (G-30-21) to 7-2-23. | 

Temporary Partial 44% from 7-2-23 to 7-30-24. 
Temporary Total from 7-30-24 to 12-31-25 Reg. 129. 
Temporary Total from 1-1-26 to 11-11-26. ! 

Permanent Partial 70% from 11-12-26. j 

Incident to service. j 

Amputation left leg through middle third, reslult of gun¬ 
shot wound; 

Gunshot wound right os calcis. 

Iron Moulder—Variant. Foot and Log—7: i 

I 

j 

that on Januarv 3, 1929, petitioner was phvsically examined 
by I)r. IV. L. Kline, Dr. Joel A. Tilton and Dr. Mb II. Mc¬ 
Kay, a Medical Board convened for this purppse at the 
Washington Regional Office of the Fnited States! Veterans’ 
Bureau, and that said physicians made the following diag¬ 
nosis, to wit, “Gunshot wound right os calcisl: amputa¬ 
tion left leg, middle third:” that judgment foif the peti¬ 
tioner in law cause Xo. 73246 was entered in thils court on 
February 4, 1929, which judgment included a recovery for 
insurance premiums paid by the petitioner, and! which re¬ 
covery for insurance premiums was thereafter remitted 
by written stipulation signed by petitioner’s counsel; that 
by letter dated February 19, 1929, the petitioner!requested 
the United States Veterans’ Bureau to rlerate him 
25 for compensation purposes as being totally and 
permanently disabled from April 20, 1918, in view of 
the judgment in law cause Xo. 73246; that said letter was 
received in the Bureau on February 23, 1929, and referred 
in routine course to Examination Section Xo. I, Awards 
Division; that on March 26, 1919, petitioner was| rated by 
the Claims and Rating Board of the Washington! Regional 


l 

i 
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Office, as set forth in paragraph seven; that said rating 
is in accordance with the schedule of disability ratings 
adopted by the defendant pursuant to law; that by letter 
dated April IS, 1929, the Regional Adjudication Officer of 
the Washington Regional Office advised the petitioner of 
the rating above referred to and liis right to compensation 
thereunder: that the letter dated Februarv 19, 1919, and 

• / s 

the action taken by the Washington Regional Office as 
above set forth, constitute the only demand made by the 
petitioner and the only action taken by the Bureau relative 
to the payment of compensation to the petitioner since* tin* 
entry of judgment in law cause Xo. 73246, entered on Feb¬ 
ruary 4, 1929: that under regulations the petitioner had 
and has the right of 'appeal from the rating made by the 
Washington Regional Office, as above set forth, to the 
Board of Appeals for Area “A”. New York City, and the 
right of appeal from any decision which might be entered 
by said Board of Appeals, to the defendant in person; that 
petitioner has never exercised his rights of appeal and that 
by reason of such failure defendant has never been called 
upon to personally review petitioner’s claim or determine 
personally the amount of compensation to which he is en¬ 
titled since the judgment entered in law cause Xo. 73246; 
that by reason of such failure to prosecute appeals in ac¬ 
cordance with Bureau regulations, plaintiff has failed to 
exhaust the remedies bv which he might obtain the 
26 relief sought in this proceeding; that the action of 
the Director in this case is not arbitrarv or whollv 
unsupported by the evidence or wholly dependent upon a 
question of law. 

Wherefore the defendant, having fully answered, prays 
that the rule to show cause be discharged, the petition 
dismissed, and that he be allowed his reasonable costs in¬ 
curred. 

FRANK T. HINES, 

Director United States Veterans’ Bureau. 


LEO A. ROVER, 

United States Attorney. 

JOHN W. FIHELLY, 

Assistant United States Attorney. 
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Of Counsel: | 

JAMES O’C. ROBERTS, j 

Assistant General Counsel, 

United Stales Veterans' Bureau, i 
LAWRENCE A. LAWLOR. j 

Attorney , United States Veterans 9 
Bureau. 

A XX A BEL HIXDERL1 TER, 

Attorney, United States Veterans 9 
Bureau. 

i 

i 

I, Frank T. Hines, Director of the United States Vet¬ 
erans’ Bureau, do solemnly swear that T have| read the 
foregoing answer hv me subscribed, and know th|> contents 
thereof: that the matters and things therein stated of per¬ 
sonal knowledge are true and those stated on in 
and belief, I believe to be true. 

FRAXK T. B 

i 

I 

Subscribed and sworn to before me this 3rd daj* of Mav, 
A. D. 1929. | 

[seal.] M. J. TRAVLA^D, 

Notary i Public. 


ormation 
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Affidavit of Plaintiff. 
Filed June 14, 1929. 


j* 


# 


& 


District of Columbia, $s: 

i 

Personally appeared before me, a Xotary Public Vithin — 
for the District of Columbia, Joseph S. Kalasanclfas, who, 
being first duly sworn according to law, upon his loath de¬ 
poses and says: 

That he is the plaintiff in the above entitled causje: That 
he is unable to use both feet owing to the amputation of 
his left leg through middle third, and a gunshot wound 
through the bone (os calcis) of his right heel. That with 
the aid of an artificial leg and specially constructed shoe 
lie is able to walk imperfectly, but cannot wear {lie said 
appliances all the time owing to abcesses and ciallouses 
forming on his wounds. That his attempts to \yalk are 
painful and difficult, and in addition to the abovfe appli¬ 
ances he is compelled to use either a cane or crutches. 


i 
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That lie is the plaintiff named in Law Xo. 734*26, and 
the judgment therein has never been modified, but has 
been paid by the defendant, with the exception of the 
amount allowed for premiums wrongfully collected, which 
were remitted without prejudice to the right to claim the 


same hereafter, as disclosed bv 


the record therein. 


That the plaintiff authorized the defendant to deduct 
from any sums due him as compensation, any premiums 
found due to the defendant under his policy of War Risk 
Insurance. That under mutual mistake that premiums were 
due the same were deducted for the months from April, 
1918, to include the month of April, 1929, whereas 
28 no premiums were in fact due. That the defendant 
has heretofore returned to the plaintiff all sums 
wrongfully collected for the months including April, 1918, 
to include November, 1921, but has failed to return the 


amounts deducted for the months subsequent to November, 
1921, to include April, 1929, including the three months 
deducted after the judgment in Law No. 73426, holding the 
said policy matured on April 18, 1918. That since the 
filing of this suit, the defendant has discontinued deduct¬ 


ing any sums as premiums, as of April 30, 1929. That it 
is the practice of the defendant to return premiums wrong¬ 
fully collected under mistake, to the persons paying same, 
both to this plaintiff, and in other cases. 


Affiant says that after a series of ratings, and appeal: 


his case was finally reviewed bv the defendant, in 

♦ • / 


Maw 


1927, whereupon he received the following notice: 


‘‘United States Veterans' 


Bureau. Washingt on. 


[seal.] May 10, 1927. 

In reply refer to “0 M C-573,273. 

Mr. Joseph S. Kalasanckas, 

145 Eleventh St. N. E., 

Washington, D. C. 

Dear Sir: 

Further reference is made to your case, concerning which 
you appeared at a hearing held before the Advisory Group 
on Appeals, accompanied by the secretaries to Senator 
Bingham and Congressman Fenn. 
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Very careful and sympathetic consideration jhas been 
given to your appeal for a permanent and totjd rating. 
You are not entitled to a statutory award of permanent 
and total, as was explained at the hearing held before the 
Appeal Group on Central Office Cases. At the hearing held 
before the Appeal Group on Central Office Casbs it was 
also explained that the current rating of permanent 70% 
was based upon your disability resulting from amputation, 
left leg, through middle third, and gunshot wound,j os calcis, 
based upon your occupation at the time of enlistrjient, iron 
molder. The current rating of permanent partial 70% is 
in accord with the present Schedule of Disability Ratings 
and is the maximum allowed under the regulations of the 
Bureau. The disability though permanent is not total, that 
is, the evidence does not justify a permanent and total 
rating. 

As you are aware, the Bureau is at present precluded 
bv law from furnishing von further vocational training. 

The Director, after consideration of the complete evi¬ 
dence, including the testimony disclosed at the hearing 
which has been held, has confirmed the ratings made by 
the Regional Office and the Appeal Group oji Central 
29 Office Cases. The records are being returned to the 
Regional Office. 

For the Director. 

(Signed) T. B. CRACROFT, 

Chairman Advisory Group on Appeals.” 

That this is the last time the plaintiff has beep notified 
of any ruling made by defendant on plaintiff’s cape. That 
upon receiving the above notice from the defendant, plain¬ 
tiff filed the suit at Law No. 73426, and after .judgment 
therein, plaintiff caused the following letter to lje mailed 
to the Defendant: 


4 ‘(Letter-Head of Hallock P. Long, Lawyer.) 

February 1^, 1929. 
Re Joseph Kalasanckas, C-573,273. 

The U. S. Veterans’ Bureau, 

Washington, D. C. ! 

Gentlemen : 

Mr. Joseph Kalasanckas, Apt. Ill, The Congressional, 
this city, has requested me to transmit to you hiis formal 
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request that lie be re-rated for compensation purposes as 
being totally and permanently disabled as defined by statute 
from April 20, 1918, in view of the judgment of the Su¬ 
preme Court of the District of Columbia, at Law No. 73426, 
which was a suit upon his War Risk Insurance Policy. 

He informs me that since the date of his injuries he 

lias been variouslv rated bv the Bureau as “Permanent 

* • 

Total”, “Temporary Total”, and various percentages of 
“Permanent Partial”, and has received from the Bureau 
compensation based upon these several ratings, and that 
there is still due him the difference between the amounts 
received and the amount he is entitled to under the rating 
of “Permanent Total!” from the date of his injuries. 

This letter is being written at his request in order that 
this phase of his rights may be brought to the attention 
of the proper section of your Bureau. The writer has no 
pecuniary interest in this claim, and is of course, aware 
that under the law a Veterans’ personal counsel is entitled 
to no more consideration than any other friend of the 
claimant. 

Very respectfully, 

(Signed) H. P. LONG.” 

HPL-p. 


That the only reply received by or for the Defendant to 
the above letter from the defendant was the following: 

“United States Veterans’ Bureau, Washington. 

[seal.] 


In Reply Refer to L-5, Kalasanckas, Joseph, C-573,273. 

Office of the General Counsel. 


February 28, 1929. 

Mr. Hallock P. Long, 

Attorney and Counselor at Law, 

400 Fifth Street Northwest, 

Washington, D. C. 

30 Dear Sin: 

Receipt is acknowledged of your communication of Feb¬ 
ruary 19, 1929, relative to compensation benefits in con- 
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nection with the above captioned cause, and commenting 
upon the same. j 

For the Director. I 

(Signed) WILLIAM WOLF SMITH, j 

General Counsel 

i 

i 

That the above letter is the last received by the plaintiff or 
his counsel from the defendant, but that since that {date 
the following* letter was sent to the plaintiff, by a subordi¬ 
nate office of the U. S. Veterans’ Bureau: i 


“United Stales Veterans’ Bureau, Washington, D.j C. 

Office of Regional Manager. ! 

[seal.] | 


In reply refer to R12.32, C-573,273. J 

Apr. 18, 1^29. 

Mr. Joseph S. Kalasanckas, i 

646 Newton Place N. W., j 

Washington, D. C. j 

Dear Sir : ! 

i 

You are informed that your claim was considered by this 
office on March 26, 1929, based upon report of examijnation 
of January 3, 1929, and a review of all other evidence in 
file. An opinion was rendered that your surgical disability 
was disabling to a degree of Permanent Partial 70j% and 
in view of this rating your compensation will be rjeduced 
from $100.00 per month to $70.00 per month effective July 
1, 1929. I 


By direction. 

(Signed) L. MARKS, \ 

Regional Adjudication Officerf, 

Washington, B. C.” 

That the two foregoing letters dated February 2p, 1929, 
and April IS, 1929, are the only letters received by or in 
behalf of the plaintiff, from the defendant or any Subordi¬ 
nate officer of the defendant, since plaintiff’s reqtiest for 
rerating on February 19, 1929. That the “$10(j).00 per 
month” referred to in the letter of April 18, 192!j), was a 
temporary rating given plaintiff owing to hospitalization, 
his permanent rating of “Permanent Partial 70%, 1’ having 
never been changed since approved by the defendant, as 


i 
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Director on May 10, 1927. That the said letter of April 18, 
1929, by Washington Regional Office, states it is 
31 based upon an examination of January 3, 1929, and 
makes no Reference to the judgment of February 
2, 1929, or plaintiff's letter of February 19, 1929. 

JOSEPH S. KALASANCKAS. 

Subscribed and sworn to before me this 10th day of June, 
A. D. 1929. 

[seal.] i MARGARET M. KILLEEN, 

Notary Public , D. C. 

Order Dismissing Petition. 

Filed July 1, 1929. 

******* 

This cause having come on to be heard upon the petition 
for mandamus filed herein, and the answer of the respond¬ 
ent. it is, by the Court, this 1st day of July, A. D. 1929, 

Ordered and decreed that the rule be discharged and the 
petition be, and the same hereby is dismissed, and the re¬ 
spondent have his costs. 

i WENDELL P. STAFFORD, 

1 Justice. 

From which judgment the petitioner in open court ap¬ 
peals and the cost undertaking is fixed at $100, or in lieu 
thereof a deposit for costs of fiftv dollars in cash. 

WENDELL P. STAFFORD, 

Justice. 


32 Memorandum. 

Julv 15, 1929.—■Undertaking on appeal approved and 

filed. ‘ 

Assignment of Errors. 

Filed July 16, 1929. 

******* 

1. The Court erred in dismissing* the petition. 

2. The Court erred in holding that the decision in the 
insurance case that the petitioner has suffered a total loss 
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of the use of both feet does not take a wav from the Director 
the right to determine that question for the purpose of 
rating. 

3. The Court erred in not holding that the finding of fact 
in the insurance case (Law Xo. 73426), that the plaintiff had 
permanently lost the use of both feet, was conclusively 
binding on the defendant as to that fad in anj T adjudica¬ 
tion on the compensation claim. 

4. The Court erred in entering the final decree herein 
denying the relief prayed. 

5. The Court erred in not directing the issuance of the 
writ of mandamus upon the petition and answeit requiring 
the defendant to rate the plaintiff as permanently and 
totally disabled for compensation purposes (Wing the 
period from June 30, 1921 to the present time. ! 

6. In other respects apparent of record. 

H. P. LQNG, 
Attorney for plaintiff. 

Served bv copv July 15, 1929. 

LEO A. ROVER, j 

U. S. Attorney, Attorney for the Defendant. 

33 Designation of Record. 

Filed July If., 1929. ! 

# * * # * j # 

Now comes, Joseph S. Kalasanekas, the appellant in the 
above entitled cause and designates the parts of jthe record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. Petition for Writ of Mandamus. 

2. Amended Petition, in Law Xo. 73426, filed Oct. 4, 

1927. j 

3. Plea of defendant, in Law Xo. 73426, filed Jan. 20, 

1928. 

4. Note of Issue, filed in Law Xo. 73426, April 27, 1928. 

5. Stipulation in Law Xo. 73426. i 

6. Findings of Fact, Conclusions of Law, and Judgment 

in Law Xo. 73426. j 

7. Answer and Return of the Defendant. 
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S. Affidavit of Plaintiff, filed June 14, 1929. 

9. Order Dismissing Petition. 

10. Assignment of Errors. 

11. This Designation. 

H. P. LONG, 

■ Attorney for the Plaintiff. 

Served bv copv Julv 15, 1929. 

LEO A. ROVER, 

U. S. Attorney, Attorney for the Defendant. 


34 Supreme Court of the District of Columbia. 

Uxited States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered frdm 1 to 33, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 7(5571, at Law, wherein Joseph S. 
Kalasanckas is Plaintiff and Frank T. Hines, Director of 
the United States Veterans’ Bureau, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of September, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5045. Joseph S. Kalasanckas, appellant, vs. Frank T. 
Hines, Director, &c. Court of Appeals, District of Colum¬ 
bia. Filed Sep. 9, 1929. Henry W. Hodges, Clerk. 
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vs. 

FRANK T. HINES, DIRECTOR OF THE UNITED 
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STATEMENT OF THE CASE 


This is a mandamus proceeding brought by the ap¬ 
pellant, plaintiff below, for the purpose of compelling 
the appellee, as Director of the U. S. Veterans’ Burjeau, 



defendant below, to rate the appellant for compensa¬ 
tion purposes as totally and permanently disabled 
within the meaning of the World War Veterans’ Act, 
from the 30th day of June, 1921. 

The record discloses that this case grows out of 
the following situation: 

On April 20, 1918, the appellant received injuries 
in battle which resulted in the amputation of his left 
leg, a gunshot> wound through the right heel, and 
shrapnel wounds in the hip and face, and that these 
injuries were incurred while he was an enlisted man 
in the United States Army, and were incurred in line 
of duty, and were not the result of misconduct. (R. pp. 
3, 7, 11, 14, 17, 21, 23.) That he is able to walk imper¬ 
fectly with the aid of an artificial left leg and a spec¬ 
ially built right shoe, and with either crutches or a 
cane, all of which have been furnished him by the 
Veterans’ Bureau. (R. pp. 14, 17, and 23.) 

That appellant was discharged from the army on 
June 30, 1921, and from that date to the date of the 
filing of his petition herein, the appellee has paid him 
various sums as compensation for his disabilities, all 
of which sums are less than the monthly payments he 
would have received, if rated as totally and permanent¬ 
ly disabled under the World War Veterans’ Act. (R. 
pp. 3, 4, 18, and 21.) 

That prior tb the date of his said disabilities there 
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I 


was issued to appellant a policy of War Risk Insur¬ 
ance in amount $10,000, payable upon his death or 
total permanent disability. (R. pp. 4, 7, 11, 14, il9.) 
That prior to appellant’s discharge from the army, 
the Veterans’ Bureau ruled that the said policy:had 


matured because of his total permanent disability on 
April 20, 1918, and paid him the disability benefits 
thereunder from said date to December 19, 1921, land 

' i 

refunded to him all premiums collected thereunder 
since the date of its maturity. (R. pp. 3, 8, 12, 15[, 19, 
24.) That thereafter the Veterans’ Bureau discon¬ 
tinued the payment of the disability benefits as ofj De¬ 
cember 19, 1921, and required the appellant to rein¬ 
state the said War Risk Insurance Policy, and lat^r to 
convert it into an ordinary Government Life Insur- 

i 

ance Policy, to prevent lapsation, deducting | the 
amounts due as premiums monthly from the s^ims 
allowed him as compensation up to include the m^nth 
of April, 1929. (R. pp. 4, 8, 12, and 19.) Appeals 

within the bureau having been decided adversely to 
him, appellant thereupon bled suit in the Supreme 
Court of the District of Columbia, Law No. 73426,! (R. 
pp. 6 et seq.) on the original War Risk Insurance 
Policy, alleging that the same had matured on Ajpril 
20, 1918, bv reason of the loss of the use of both feet, 
defined by statute as total permanent disability. The 
defendant’s plea denied appellant had lost the us£ of 
both feet (R. p. 11), and issue was joined thereon, and 
a trial had before the Court (R. 13). The court entered 
a special finding, finding as a fact that the plaintiff 
had suffered the loss of the use of both feet on April 
20, 1918, which disability was defined by statute as 
total permanent disability, and judgment was entered 






thereon on February 4, 1929, for all disability benefits 
due under the original policy, not theretofore paid, and 
for all premiums collected since the date of the 
maturity of said policy not theretofore refunded to 
the plaintiff. (R. pp. 14 and 15.) That appellee there¬ 
upon paid the disability benefits thereunder, but has 
failed to refund to appellant the amounts deducted as 
premiums, and continued to deduct, from the amount 
allowed appellant as compensation, premiums until 
after of the filing of the petition for the writ of 
mandamus. (R. pp. 4, 19, and 24.) 

That upon the rendition of the judgment in law 
73426, appellant; requested the Veterans’ Bureau to 
re-rate him for compensation purposes to conform to 
the said judgment, (R. pp. 25 and 26), and the Veterans’ 
Bureau having failed to make such rating (R. p. 27), 
petition was filed, for the writ of mandamus requiring 
such action (R. pp. 2 et seq.), and a rule to show cause 
issued thereon. Answer and return was filed by ap¬ 
pellee (R. pp. 16, et seq.), and the cause argued and 
submitted upon petition and answer, and affidavit of 
appellant (pp. 23, et. seq.), taken as an amendment 
to the petition. The trial court in ruling adversely to 
the appellant, said— 

“Supreme Court of the District of Columbia 

Chambers of Justice Stafford 
June 28, 1929. 

Gentlemen: In re:Kalasanckas v. Hines. 

This case was submitted to the court upon peti¬ 
tion and answer. The Director does not deny that 
the total and permanent loss of the use of both 
feet constitutes total and permanent disability as 
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matter of law. He does not refuse to apply such 
law to the instant case but he does assert his own 
finding to be that there is not in fact a total loss 
of the use of both feet. This question of facjit is 
one for the Director to determine. This cpurt 
cannot take awav from the Director that right. It 
is vested in him by statute. Neither could any 
other court take awav from him the right to ddter- 
mine that question of fact. Consequently the de¬ 
cision in the insurance case to the effect that| the 
petitioner lias suffered a total loss of the us<p of 
both feet does not take away from the Director 
the right to determine that question for the pur¬ 
poses of rating. It follows that the answer ;s a 
good answer and that the petition must be dis¬ 
missed. Counsel will please confer together hnd 
prepare the proper order to be signed. 

Very truly yours, j 

(Signed) WENDELL P. STAFFORD). 

Copy to:— 

Leo A. Rover, Esq., 

District Attorney, 

Washington, D. C. j 

H. P. Long, Esq., j 

400 5th Street, j 

Washington, D. C.” I 

From the order entered dismissing the petition gnd 
discharging the rule, this appeal is taken. 



ASSIGNMENTS OF ERROR 


1. The Court erred in dismissing the petition. 

2. The Court erred in holding that the decision in 
the insurance ease that the petitioner has suffered a 
total loss of the use of both feet does not take away 
from the Director the right to determine that ques¬ 
tion for the purpose of rating. 


3. The court! erred in not holding that the finding 
of fact in the insurance case, that the plaintiff had 
permanently lost the use of both feet, was conclu¬ 
sively binding on the defendant, as to that fact, in any 
adjudication on the compensation claim. 

4. The Court erred in entering the final decree here¬ 
in denying the relief prayed. 


5. The Court erred in not directing the issuance of 
the writ of mandamus upon petition and answer, re¬ 
quiring the defendant to rate the plaintiff as perman¬ 
ently and totally disabled for compensation purposes 
during the period from June 30, 1921, to the present 
time. 


G. In other respects apparent of record. 


G 


I 

I 

PERTINENT STATUTORY PROVISION^ 

The basic law out of which both appellant’s <jlaim 
for insurance and for compensation arises, is| the 
World War Veterans’ Act, 1924, as amended. ({Title 
38, U. S. C. A., Section 421, et seq.). Section 4^6 of 
this Title, giving the general authority of the Director 
is as follows:— 

I 

“The director, subject to the general direction 
of the President, shall administer, execute, and 
enforce the provisions of this chapter, and for 
that purpose shall have full power and authority 
to make rules and regulations, not inconsistent 
with the provisions of this chapter, which; are 
necessary or appropriate to carry out its purposes, 
and shall decide all questions arising under! this 
chapter and all decisions of questions of fact af¬ 
fecting any claimant to the benefits of Parts II, 
III, or IV of this chapter, shall be conclusive ex¬ 
cept as otherwise provided herein. All officers 
and employees of the Bureau shall perform such 
duties as may be assigned them by the director. 
All official acts performed by such officers or em¬ 
ployees specially designated therefor by the di¬ 
rector shall have the same force and effect as 
though performed by the director in person. 

# # # i * 

i 

Section 471 of this title provides generally for the pay¬ 
ment of compensation to enlisted men, who are dis¬ 
abled between April 6, 1917 and July 2, 1921, and 

i 

whose disabilities are service connected, and not! the 
result of personal misconduct. Section 473, of Ithis 
title, which is the section having particular reference 
to this case, defines certain disabilities as follows!: 

7 I 




“If and while the disability is rated as total and 
permanent, the rate of compensation shall be $100 
per month: Provided, hoivever. That the permen- 
ent loss of the use of both feet, or both hands * * * 
(listing other disabilities) * * * shall be deemed 
to be total, permanent disability: * * *” 


The language in the 


original act of 1017 was “loss of 


both feet,*' this language being changed by adding the 

7 O C O C7 O 


words “the use of" 


in the act of 1924. 


ARGUMENT AND AUTHORITIES 
The assignments of error present two underlying 
questions, upon which the appellant *s contentions 
stand or fall: 

1. Where a definite issue is presented by the plead¬ 
ings in a suit on a War Risk Insurance Policy, and a 
special verdict is returned deciding the case on that 
one issue, does such finding conclude the Director of 
the Veterans’ Bureau from arriving at a contrary find- 
mg, upon the identical issue decided in the former 
case? 


2. Is such contrary finding an arbitrary abuse of 

» C 1 v 

discretion, that will justify the issuance of the writ of 
mandamus? 

The second question is more or less a corollary of 
the first to which appellant ’s argument will be mainly 
directed. 


The question as to the power of the courts to man¬ 
damus the Director of the Veterans’ Bureau, has been 
before this court in the following cases: 


Norris 

v. Forbes, 

51 

App. D. 

C., 248 

Forbes 

v. Welch, 

52 

i i 

303 

Hines v 

-. Welch, 

57 

i i 

371 

Finley ' 

r. Hines, 

58 

i i 

120 

Starnes 

v. Hines, 

58 

i i 

319 


8 


The Norris and Finley cases do not involve the jques- 
tion of the effect of a judgment as res judicata, and are 
not particularly pertinent to the case at bar. Both the 
Welch cases and the Starnes case do involve botjh the 
general question of the power of the courts to manda¬ 
mus the Director and the effect of a judgment in jcourt 
as res judicata upon the discretion of the Directoif, and 
in all of these three cases the lower court granted the 
writ, but was reversed by this court. The appellant 
urges that the grounds upon which this court reversed 
the lower court in those cases do not apply to tin} case 
at bar. 

The Supreme Court of the United States while it 
has often passed upon the power of the Counts to 
mandamus an executive official, does not appear to 
have directly passed upon a case involving a writ ad¬ 
dressed to the Director of the Veterans’ Bureau, or 
the effect of a judgment as res judicata on hi$ dis¬ 
cretion. Most of the cases reaching that court tmder 
the World War Veterans’ Act, have been cases grow¬ 
ing out of the Insurance Title of the act. The case 
of Silberschein v. U. S., 266 U. S., 221, erroneously 
cited in 58 App. D. C., 219, as growing out of a manda¬ 
mus proceeding, in fact arose out of an attempt to 
enforce a compensation claim by suit under subji. 20, 
of Sec. 24, of the Judicial Code. The opinion iij that 
case goes rather fully into the question of the gejneral 
power of the Director, but considers neither the ques¬ 
tion of mandamus nor res judicata. 

However, this court has gone thoroughly into both 
of these questions in the two Welch cases, suprg, and 
the Starnes case, supra. The Starnes case does pot go 


so fully into the questions as it follows the Welch 


case, 




57 App. D. C., 371. It does, however, point out that as 
held in the first Welch case, 52 App. D. C., 303, there 
are several exceptions in the law from the usual case 
in which the Director is permitted to exercise his dis¬ 
cretion in determining the degree of disability. In 
this latter case, this court in pointing out these excep¬ 
tions savs the law gives the Director— 

ft V. 


“wide jurisdiction in determining the question of 
disability, excepting in paragraph 3, * * * where 
‘the loss of both feet, * * * ? are deemed to con¬ 
stitute total permanent disability. Lunacy, how¬ 
ever, is nowhere defined in the act as constituting 
permanent disability. The extent of disability 
arising therefrom is, therefore subject to the de¬ 
termination of the Director. The Director hav¬ 
ing decided, his decision cannot be reviewed in this 
proceeding.*' 


The case at bar is based upon this very exception “loss 
of the use of both feet," which is the present language 
of this section. (Sec. 473, Title 38, I7SCA.) 

In the second! Welch case, 57 App. I). C., 371, the 
briefs of counsel and the opinion of this court go most 
extensively into both the question of the effect of a 
judgment in the insurance case as res judicata on a 
compensation determination by the Director, and as to 
whether mandamus will lie to compel the Director to 
rate the veteran!to conform to such judgment. This 
court reviews many authorities, and points out the 
well settled doctrine that courts cannot control any 
action of the Director where such action is discretion¬ 
ary, but that mandamus will issue to compel an officer 
to perform a purely ministerial duty, or to keep such 
officer within the limits of the discretion allowed him 
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by statute, and prevent any arbitrary abuse of discre¬ 
tion. This court saying in its opinion— 

“If lie acts beyond or outside the law, or fails or 
refuses to comply with the plain provisions there¬ 
of, his acts become arbitrary, and mandamus will 
issue to correct them. The onlv allegations in the 
petition herein of arbitrary acts on part of ap¬ 
pellant consist in charges that he arbitrarily re¬ 
fused to follow the verdict and judgment rendered 
in appellee's former suit for insurance. Th^ deci¬ 
sion of this matter, therefore rests upon a con¬ 
struction of the legal effect of such verdict and 
judgment." 

i 

The case at bar is in exactlv the same situation. The 
Director in both the Welch case and in this case con¬ 
tends that the parties and issues in the insurance case 
and the compensation case are not identical, andlhence 
the judgment in the former could not be res judicata 
in the latter. This court did not decide whether or not 
the parties were identical, but reversed the lowerjcourt 
in the Welch case, on the ground that the issues! were 
not identical. 

i 

This court quoted at length from the opinion ojf Mr. 
Justice Harlan in So. Pac. K. R. Co. v. U. S., 168 jU. S. 
1, and continued— 

i 

! 

“even though the demand in the suit in >Vhich 
estoppel is sought may be different from that in 
the proceeding for which res judicata is claimed, if 
the question upon which the recovery depenjds in 
the second suit, has under identical circumstances 
and conditions, been adjudicated in the preceejding, 
it constitutes res judicata/’ 

i # 

It should be borne in mind that the rule is stricter 
where the res judicata is pleaded in bar, than where it 



is pleaded by way of estoppel, and the Supreme Court 
in distinguishing- these two forms in the ease of U. S. 
Machinery Co. v. U. S., 258 U. S. 431, says— 

“In other words, to determine the effect of a 
former judgment pleaded as an estoppel, two ques¬ 
tions must l)o answered: (1) Was the former judg¬ 
ment rendered on the same cause of action? (2) 
It' not, was. some matter litigated in the former 
suit determinative of the matter in controversy in 


the second <?uit ? To answer these questions we 
must look to the pleadings making the issues, and 
examine thcq record to determine the questions es¬ 


sential to the decision of the former controversy.” 


There is a more recent opinion of the Supreme Court, 
than the opinion of Mr. Justice Ilarlan, quoted in the 
Welch case, supra, which clearly defines the essentials 


of an astoppel by res judicata, viz., II. S. v. California 


Bridge Co., 245 U. 


S., 341, in which that court said— 


“The doctrine of estoppel by judgment, or res 
judicata, as a practical matter, proceeds upon the 
principal that one person shall not a second time 
litigate, with the same person or with another so 
identified in interest with such person that lie rep¬ 
resents the same legal right, precisely the same 
question, particular controversy, or issue, which 
lias been necessarily tried and finally determined, 
upon its merits, by a court of competent jurisdic¬ 
tion, in a judgment in personam in a former suite’ 

To the same effect is 15 R. C. L. Sec. 450, p. 973, et. 
seq., cited in the opinion of the lower court, and by 
counsel in their briefs, in the Welch case, supra, which 
says—(p. 974) 
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“* * * it is equally well settled that a facjt which 
has been direetlv tried and decided bv a court of 

* • # i 

competent jurisdiction cannot be decided again 
between the same parties in the same or anjy other 
court; and that where some controlling fact or 
question, material to the determination of ljotli ac¬ 
tions, has been determined in the former spit, and 
the same fact or question is again at issue between 
the same parties, the adjudication in the first suit, 
if properly presented, will be conclusive of the 
same question in the latter suit, without regard 
to whether the cause of action is the same lor not 
or whether tlie second suit involves the same or 
different subject matter or whether or not it is 
the same form of proceeding. In such cases it is 
also immaterial that the two actions were bajsed on 
different grounds or tried on different theories or 
instituted for different purposes or seek different 
relief.i 
The case at bar is distinguished from the Welcjh case 
in the following three phases: 

1. The Welch case was filed under Section 471 
of Title 38, IT. S. C. A. (World War Veterans’ 
Act), which leaves with the director the discretion 
to determine the degree of disability; whereas the 
case at bar is based on Section 473, supra, (which 
defines his disability as permanent total disability, 
leaving nothing to the discretion of the Director. 

2. The finding in the Welch case was a general 

verdict of total permanent disability, and di!d not 
specify on what disability it was based; whereas 
the finding in the case at bar was a special fhiding, 
that his disability was the permanent loss ojf the 
use of both feet. i 


3. In the Welch case it did not clearly appear 
that the' claimed disabilities were of service or¬ 
igin, and there was nothing to show that they were 
not the result of misconduct; whereas in the!case 

i 


i 


at bar, both'parties agree that the disabilities are 
of service origin, and not caused bv misconduct. 

l w ' 7 A' 

Taking up the these three phases in detail it will be 
noted that the Welch case was filed by the veteran 
claiming disability bv reason of tuberculosis and in- 
sanity (under Section 471, supra), and this court 
said— 


“The law decs not require that he allege or prove 
any particular cause of disability; it was not re¬ 
quired to have been of service origin; it might have 


originated from his own willful misconduct. If 
he was permanently, totally disabled, he was en¬ 
titled to recover. All the jury were required to 
find was that the insured was totally, permanent¬ 
ly disabled, and the duration of such disability. 
% • » 

It will be observed that the verdict of the jury 
and the judgment of the court in the insurance 
case went no further than to find such total dis¬ 


ability." 


and as to the insured's contention that he was afflicted 
with tuberculosis and insanity— 

“The verdict and judgment, being general, could 
not, even if these issues were properly raised in 
the case, be an adjudication as to either. * * * 
there being no issue as io the particular cause of 
plaintiffs disability, and such matters being pure¬ 
ly evidentiary, the verdict and judgment cannot, 
under the authorities, be conclusive upon the exist¬ 
ence or nonexistence of such alleged causes. The 
said judgment, therefore, only established the fact 
that from December 24, 11)20, to March 24, 192G, 
the appellee was totally and permanently dis¬ 
abled." 

Section 471, supra, upon which Welch relied, specifi¬ 
cally gives the Director authority to decide the degree 

« c • o 
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of disability. On the contrary Section 473, upon whjcli 
the case at bar is brought, specifically provides tfyat 
the 4 ‘loss of the use of both feet” is deemed total per¬ 
manent disability, and leaves no discretion to the f)i- 
rector to decide the degree of disability. The Amencted 
Petition (R. p. 7) in the case at bar specifically alleged 

this statutorv disabilitv of “loss of the use of bbth 
• */ 

1 

feet,” which was specifically denied by the plea (Rj p. 
11), and this was the only Issue tendered in the cajse. 
The finding and judgment in the case at bar was not a 
general linding of total permanent disability as in the 
'Welch case, supra, but a special finding— 

“That on the 20th day of April, 1918, the plaintiff 
received injuries in battle which resulted in the 
amputation of his left leg through middle third 
early in 1923, injury to the bone of the right l^eel 
(os calcis) necessitating the use of a specially built 
shoe, and various other permanent injuries caused 
by shrapnel wounds of the hi]) and face. And (the 
court further finds as a fact that the plaintiff's 
said injuries constitute the permanent loss of the 
use of both feel, from and after the 20th day of 
April, 1918. (R. p. 14.) (Italics ours.) ; 

In the Welch case, supra, this court points out that 
to entitle the veteran to compensation, he must be, hot 
onlv permanentlv and totallv disabled as in the ingur- 
ance case, but further that his disabilities were of Ser¬ 
vice origin, and not tho result of willful misconduct, 


saving— 


i 

“Even if it be conceded that the judgment injthe 
former suit established that the disability of jap- 
pellee was of service origin, there still remains 
this factor, unsustained, that the disability jvas 
not the result of appellee’s willful misconduct. 
The issues are not the same, therefore, and jthe 
bar of estoppel by res judicata is not sustained!” 
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Here again the? case at bar is in a stronger position 
than the Welch case, as the answer of the appellee ad¬ 
mits that appellant's disabilities are of service origin 
and not the result of willful misconduct. (R. p. 17.) 
The onlv issue tendered in the mandamus case is that 
the veteran has not 4 ‘lost the use of both feet.” This 
was the only issue in Law Xo. 73426, the insurance case, 
and having been decided there, it is contended that the 
Director is estopped by res judicata from holding 
otherwise. To reach his decision the Director had 
available the shme evidence produced in court, the only 
distinction being, the veteran could not be present with 
counsel and take part in the determination. Xo other 

fact or element was necessarv for the Director to de- 

• 

eide if the veteran had lost the use of both feet, than 
those necessary to support the finding of the court as 
to that fact. 


In reviewing the compensation sections of the law, 
this court says in the Welch case, supra— 

“it is apparent that, to entitle a person to com¬ 
pensation thereunder, certain facts must be es¬ 
tablished : first, that the applicant is entitled there¬ 
to hv reason of militarv service: second, that he is 
disabled to the extent fixed by law; third, that his 
disability is of service origin; fourth, that such 
disability is not the result of his own willful mis¬ 
conduct, or that he bring himself within one of the 
excepted cases. These elements being established, 
lie is granted compensation by law.” 

The answer of appellee concedes three of these ele¬ 
ments as established (R. p. 16), viz., (1) military ser¬ 
vice; (3) service origin, and (4) not the result of mis¬ 
conduct, and the court has directly adjudicated the 
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remaining element (2) extent of disability, as ‘ 'f the 

loss of the use of both feet,” defined bv statute as 

* 

total permanent disability—hence there remains) no 
element necessary to establish appellant ’s claim I for 
compensation, on which the Director may exercis^ his 
discretion. 


The foregoing should settle conclusively that inj the 
case at bar the issue in the insurance case and! the 
compensation claim, as distinguished from the 'Welch 
case, was identical. However, the appellee also jcon- 
tends that even so, the parties are not identical. [This 
court in the Welch case, like the lower court in the lease 
at bar did not decide this question. The appellant 
contends that in the insurance case and in the cordpen- 
sation case the suit is brought against, (to again (juote 
from 245 U. S. 341, supra)— 

l 

I 

‘‘the same person or with another so identified in 
interest with such person that he represents the 
same legal right,” 

and as said in 15 R. C. L., p. 1010, Sec. 483— I 

“The courts look beyond the nominal parties' and 
treat all those whose interests are involved ih the 
litigation and who conduct and control the action 
as real parties, and hold them concluded by any 
judgment which may be rendered, as for exajmple 
those who employ counsel in the case, assunte the 
active management of the proceedings or defense, 
or who pay the costs and do such other things as 
are generally done by parties.” 


i 


i 
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and as referring to Government Officials, the same au¬ 
thority on p. 1029, Sec. 504, says— 


“Although neither the United States nor a state 
can be sued without its consent, yet if an action is 
instituted bv the State or the United States, or 
against either, in a case where the law permits 
it to be sued, the judgment therein rendered will 
have the same effect as res judicata against it and 
all its officers and agencies as would a judgment 
in an action against a private person in an action 
brought by or against him.'' 


and as again said in Black on 
Vol. II, p. 809, Art. 537- 


Judgments (2nd Ed.), 


“It is not always necessary that the parties to the 

two suits should be nominally the same. It is 

* 

generally sufficient if tliev are reallv, substantially 
the same in interest.” Cited with approval in 
Throckmorton v. Hickman, 279 Fed. 196, Faust v. 
Baumgartner, 113 Ind. 140, and Lea v. Dakin, 11 
Bliss, 23. 


The same authority adding in article 507— 

v O 

“a person ydio is not made defendant of record 
will still subject himself to be concluded by the 
result of the litigation, if he openly and actively 
and in respect to some interest of his own assumes 
defense of that action.” 


In the case at bar the plaintiff in both the insurance 
case and the mandamus case is identical, and appellant 
contends that altho the defendant in the insurance case 
was nominally the United States, and in the mandamus 
case was nominally the Director of the United States 
Veterans’ Bureau, the defendants are substantially 
the same and their interests are identical. The ap¬ 
pellee is the officer of the United States who issued the 


I 

policy sued upon, collected the premiums thereon,! who 
first paid and then disallowed the disability benefits 
thereunder. He is the officer of the United State! who 
controled the defense to the insurance suit, and w l hose 
attorney was of counsel of record in that case, ai|d he 
is the official who decided whether or not to appeal 
that judgment, and who has paid and is still paving 
the disability benefits thereunder. The United States 

* i 

in both matters is the real party in interest. Its! reg¬ 
ular District Attorney, conducted the defense and!trial 
in both cases, under the direction and associated!with 
the attorney of the Director. The judgment and costs 
of the insurance case are actually paid out of the funds 
of the United States. The costs of defense, and court 
costs should the appellee lose, in the mandamus lease, 
are paid by the United States, and should he appeal 
this case he is not required to giye bond, under a statute 
relieving the United States from giving bond for diosts. 
(Garfield v. Stevens, 32 App. D. C. 109, Sec. 1001, Rev. 
Stat.) The compensation allowed like the disability 
benefits under the policy are both paid with funds of 
appellee’s principal the United States, and in both 
claims the official of the United States with whop! the 
appellant has had to deal is the appellee. The Ujnited 
States like a corporation can only act througjh its 
officers and agents, and the appellee is sued ontv as 
such officer. If the doctrine of res judicata cannjot be 
invoked against this appellee, it would of necessity fol¬ 
low that it could be urged with less force against any 
other officer of the United States, and thus a judgment 
against the United States would never be res judicata. 
The appellee will hardly contend that if he had failed 
to take the appropriate action to have the judgment in 
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the insurance case paid, and a writ of mandamus was 
applied for, that the judgment bound only the United 
States, and was not res judicata as to him. 

The Supreme Court in the following cases has held 
that a judgment against the United States is res 
judicata against its officers, or vice versa;— 

9 Peters, 8, U. S. v. Nourse (and 6 Peters 480). 
Injunction against agent of Treasury Department 
growing out of distress proceeding, is res judicata in 
subsequent suit in assumpsit by the United States at 
tempting to collect the same account in which the dis¬ 
tress warrant was issued. Mr. Chief Justice Marshall 
saving— 


“The District judge granted the injunction as 
prayed for, which was served upon the agent of 
the treasury, and a citation was issued, directed 
to him, to appear and answer the bill * * *” (6 
Peters, 480.) 

“This suit is instituted on the same account 
on which the distress warrant was issued, and 
against which the decree of the district judge was 
pronounced. The defendant relies on that decree 
as a bar to the action. The circuit court adjudged 
it to be a bar; and that judgment is now to be 
revised in this court. * * * The district court then 
had complete jurisdiction over this case, and its 
decision is final. The judgment is consequently 
a bar to any subsequent action between the same 
parties on the same cause.” 

229 U. S. 244, U. S. v. B. & 0. R. R. Decree against 
the United States in suit for injunction, adjudicating 
certain facts and the law applicable thereto is bind¬ 
ing on the Secretary of War, and concludes him from 
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finding contrary facts, and making contrary construc¬ 
tion of the law. In this case the court said: 


“As the circuit court based its action in direct¬ 
ing a verdict of not guilty upon the doctrine of 
res judicata, it is apparent that the effect of! the 
proceedings in the equity cause is the matter to be 
determined. * * * the equity cause * * * was 
brought directly or indirectly through the Secre¬ 
tary of War in order to carry into effect his con¬ 
ception of his duty * * *. The final adjudication 
of the Circuit Court of Appeals necessarily! de¬ 
cided this issue adversely to the Government,! and 
conclusively determined as between the parties 
that the Secretary had no power over the bridge 
* * *. We are of opinion, therefore, that as 
against action bv the Secretary of War, the decree 
in equity was properly held to be res judicata as 
to the facts averred in the indictment and a£ de¬ 
cisive of the question, that in the absence of 
changed conditions the bridge in question was not 
subject to the act of 1899.” 


I 

I 

i 


There are two other points raised by the appellee’s 
answer below, and which were not passed upon ip. the 
trial court’s opinion, nor present in the Welch lease, 
supra. (1) That appellee never finally refused ap¬ 
pellant's claim for the claimed compensation rating, 
and (2) that appellee has no authority to order refund 

of premiums. I 

I 
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On the first of these points, appellant again quotes 
from Section 426, Title 3S, U. S. C. A., which pro¬ 
vides— 


“All official acts performed by such officers 
(Veterans 9 Bureau subordinates) or employees 
specially designated therefor by the director shall 
have the same force and effect as though per¬ 
formed by the director in person.’’ 

Thus the Director does not need personally to disal¬ 
low appellant's claim: the mere fact that he has failed 
or refused, or that some officer or employee specially 
designated by him has disallowed the claim will sup¬ 
port the writ. But the record in this case discloses 
that the appellee has in fact personally reviewed ap¬ 
pellant's case and determined that he is not entitled 
to the rating claimed (R. pp. 24, 25). Further, Para¬ 
graph VII, of appellee's answer filed May 3,1929, says 
(R. p. 18)— 


“he has carefully considered all the evidence in 
this case and has determined as a matter of fact 
that this petitioner has not permanently lost the 
use of both feet: and that his disability for all 
periods from date of discharge to the present time 
has been determined to be:” (Giving various rat¬ 
ings all less than total permanent.) (Italics and 
parentheses ours.) 

The appellant's claim for compensation has many 

times been passed upon by both the appellee and his 
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subordinates, who have consistently rated him assess 
than permanent total. The Director personally! ap¬ 
proved the rating of 70% permanent partial in 1|927, 
which is the last rating he received from the Bureau 
in April, 1929, through the Washington Regional Of¬ 
fice. (R. pp. 25, 26, 27.) His grievance is not to I any 
one rating, but because the appellee and his subordi¬ 
nates have all consistently failed to rate him inj ac¬ 
cordance with his statutorv disability. 

* 

The only remaining point is the matter of premiums. 
Paragraph IX of the answer (R. p. 19) recites jthat 
premiums were deducted by authority of the appellant, 
altho it concedes that none were in law due, but spates 
that the same have been covered into the Treasury! and 
cannot now be refunded by the Director, and jthat 
further appellant has a complete remedy at lawi It 
is true that the amount of these premiums waO in¬ 
cluded in the judgment in the insurance case, but jthat 
portion of the judgment was remitted without pre¬ 
judice to appellant’s right to claim them thereafter, in 
order that the balance of the judgment could be paid. 

i 

Section 443, of Title 38, supra, would seem to give the 
Director authority to refund these premiums, but ijliese 
questions are irrelevent, as this is not a suit tb re¬ 
cover these premiums, but to compel the paymeht of 
compensation at the statutory rate, without deduction 
for premiums not due in law. The only bearing it has. 
is as to whether or not the appellee has the right to 
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deduct sums as premiums for a policy that matured in 
April, 1918, and is now being paid. These amounts 
were deducted from his compensation checks, most of 
them prior to the judgment in the insurance case in 
February, 1929, but sums continued to be deducted 
after this judgment until the petition for mandamus 
was filed, in spite of repeated complaints of the vet¬ 
eran. In connection with the contention that prem¬ 
iums cannot be refunded to the veteran, it is interest¬ 
ing to note that the premiums for the period April 18, 
1918 to November, 1921, have heretofore been refunded 
to the veteran. (R. p. 24.) 

In conclusion, appellant contends that his disabili¬ 
ties, the permanent loss of the use of both feet, are by 
statute defined as permanent total disability, and that 
thev are of service origin and not the result of mis- 
conduct. That the appellee conceding that his in¬ 
juries are of service origin and not the result of mis¬ 
conduct, and being estopped by the judgment in the 
insurance case, from finding that he has in fact not lost 
the use of both feet, has no discretion in the case, but 
the mere ministerial duty to rate the appellant as per¬ 
manently and totally disabled for purposes of com¬ 
pensation. That the appellee has no right to deduct 
from the amount due as compensation any premiums, 
as the judgment in the insurance case established that 
no premiums have in law become due since the ma¬ 
turity of the policy in 1918, and any sums deducted 
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were wrongfully withheld without authority of llaw. 
That the action of the appellee in failing to rate the 
appellant in conformance with the disabilities found 
to be the fact in the insurance case, constitutes an 
arbitrary abuse of discretion, for which the wri^; of 
mandamus should issue. 

i 

Respectfully submitted, 

HALLOCK P. LONG, 

I 

J. NELSON ANDERSON, a^d 

I 

DANIEL L. GRANTHAM, 

| 

Attorneys for Appellant. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1929 ; 


No. 5045 

Joseph S. Kalasanckas, appellant | 

v. 

i 

Frank T. Hines, Director of the United States 
Veterans ’ Bureau, appellee 


brief for appellee 


ARGUMENT AND AUTHORITIES 

I 

The brief of the appellant, hereinafter called the 
petitioner, fairly presents in substance the f^cts 
of the case. His claim against the appellee, here¬ 
inafter called the respondent, stripped of all teph- 

I 

nical verbiage, and certain collateral matters which 
will hereinafter be considered, is this: 

Is the finding of fact by the Supreme Court of 
the District of Columbia in a suit by the petitioner 
against the United States on a contract of war r^sk 
term insurance that the petitioner has injuries 
which “constitute the permanent loss of the use |of 
both feet from and after the 20th day of Apifil, 

(i) 

I 

i 

i 

i 



2 


1918,” res judicata on the respondent in a claim by 
the petitioner for compensation, as such, under the 
World War Veterans’ Act, 1924, and/or prior and 
succeeding Acts; or, otherwise stated, does said 
finding of said Court deprive and take away from 
the respondent exclusive jurisdiction otherwise 
vested in him by statute in matters of compensa¬ 
tion? 

Section 205 of the World War Veterans’ Act, 
June 7, 1924 (43 Stat. 622), provides that the re¬ 
spondent may! at any time review a rating, such as 
is here in issue, and in accordance with the facts 
found may end, diminish, increase, or reduce such 
rating. 

Section 202, Paragraph (4) of the World War 
Veterans’ Act, June 7, 1924 (43 Stat. 618), pro¬ 
vides that a schedule of ratings of reductions in 
earning capacity from injuries or combinations of 
injuries shall be adopted and applied by the 
Bureau. Said schedule of ratings has been 
adopted, and under said schedule the respondent has 
determined the petitioner to have suffered disabil¬ 
ity to the extent of permanent partial 70%. (R. 21, 
22.) This rating schedule, a regulation promul¬ 
gated by the respondent, if not inconsistent with the 
statute has the force of law. Cassarello v. United 
States, 279 Fed. 396, C. C. A. Third; Sawyer v. 
United States, 10 Fed. (2d) 416. 

Section 5 of the World War Veterans’ Act, June 
7,1924, 43 Stat. 608, provides that the respondent’s 
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decision of a question of fact such as here ip issue 
shall he conclusive . (Italics ours.) 

It is not disputed that the respondent hap con¬ 
sidered the claim of petitioner for compensation 
time and time again. It is not disputed that the 
respondent on the evidence presented in suppjort of 
petitioner’s claim for compensation evaluated it in 
terms of rating different than did the Court in the 
insurance action. But the respondent respectfully 
asserts that the statute not onlv gives him that! right 
but imposes upon him that duty, and when Ife has 
exercised his discretion and reached his decision 
it is beyond the power of the Courts to disturb it 
in a mandamus proceeding. ! 

The petitioner argues that the respondent is 
bound to follow the ruling of the Trial Court i^i the 
insurance action under the doctrine of res judicata. 

i 

It seems clear, and so clear as to require little argu- 

| 

ment, that the doctrine of res judicata is here not 

applicable. Laying aside, because it appear^ un- 

necessarv to a determination of the issues in! this 
%/ 

case, the question of whether or not there is identity 
of parties in this suit and in the insurance su^t, it 
can not be reasonably argued that there is identity 
of issues. 

i 

! 

The respondent before determining that a iman 
is entitled to compensation under the provisions of 
the World War Veterans’ Act must determine 
many things other than the extent of the disability. 
The service origin of the disease must be shqwn, 


i 


i 
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willful misconduct must be negatived, and certain 

other requisites are necessary in order to entitle 

one to compensations under the provisions of the 

World War Veterans’ Act and its predecessor Act, 

the War Risk Insurance Act. But it is only nec- 

essarv in order to recover under an insurance con- 

tract that permanent total disability be established 

within the life of the policy, and it matters not 

whether such total disability be caused by service 

or bv willful misconduct. 

•/ 

While the Trial Court in the insurance action 
found as a fact that the petitioner had suffered 
the loss of the use of both feet for insurance pun- 
poses, it is clear that that is not determinative of 
the question of whether the petitioner has suffered 
the loss of the use of both feet for compensation 
purposes. In the insurance action the question was 
whether or not the individual insured was perma¬ 
nently and totally disabled either by reason of the 
loss of the use of both feet or anv other reason at 
a time when his insurance contract was in force, 
but that is not enough to deprive the respondent 
from exercising his discretion and judgment as 
to the rating for compensation purposes to which 
the petitioner is entitled, for petitioner’s right to 
compensation is not based upon his individual im¬ 
pairment in earning capacity but upon Section 202 
(4) of the World War Veterans’ Act, which, in 
part, provides: 

The ratings shall be based, as far as prac¬ 
ticable, upon the average impairments of 


earning capacity resulting from sucli inju¬ 
ries in civil occupations similar to the occu¬ 
pation of the injured man at the time! of 
enlistment and not upon the impairment' in 
earning capacity in each individual case.! 

The rule with respect to res judicata is clearly 
and succinctly stated in 15 R. C. L., Sec. 453, p. 980, 
as follows: 

In order that a judgment may operate as 
res judicata and he conclusive evidence of a 
fact sought to be established by it, it must 
be made to appear that the same fact jnot 
only was in issue and determined in ! the 
former suit, but that it was a material i:act 
therein. Facts found which were not neces¬ 
sary to uphold a former judgment do not in¬ 
clude the parties. Although a decree inj ex¬ 
press terms professes to affirm a particular 
fact, vet if such fact was immaterial, and 

* l 

the controversy did not turn upon it, thef de¬ 
cree will not conclude the parties in refer¬ 
ence to that fact. 

i 

i 

This rule has been followed by this Court ini the 

4/ 

cases of Ilines v. Welch, 57 App. D. C. 371; Hines 
v. Starnes, 58 App. D. C. 319; and Forbes v. Welch, 
52 App. D. C. 303. j 

Conceding that the use of the writ of mandamus 
will lie to compel the performance of a mere minis¬ 
terial act, it must also, it is respectfully submitted, 
be admitted that the allowance or disallowance of 
a claim for compensation on the part of the appel¬ 
lant is not a mere ministerial act, but one which, 
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before he acts and decides, requires the exercise of 
judgment and discretion. 

Mandamus is not the proper writ to control 
the judgment and discretion of an executive 
tribunal in the decision of a matter, decision 
of which is by law imposed upon it. 

Whether its decision is right or wrong is 
not the question. 

There may have been error in its adjudica¬ 
tion, but that error we can not review. ( U. S. 
ex rel. Louisville Cement Co. v. Interstate 
Commerce Commission, 42 Appeals D. C. 
514-519.) 

While it is difficult to understand just the 
theory upon which the Commission in the 
light of its former decisions reached the con¬ 
clusion that appellant had not been dam¬ 
aged, yet the law reposes in it jurisdiction 
to pass upon issues of fact, and if * * * 

a wrong conclusion of fact has been reached 
and errors of law occur, it results from a 
mistaken judgment which can only be re¬ 
viewed and corrected in a proceeding in 
error. * * * It is too well settled to re¬ 

quire discussion that the writ of mandamus 
can not be converted into a writ of error for 
the purpose of reviewing errors of law com¬ 
mitted by a tribunal whose jurisdiction to 
make the order or judgment complained of 
is conceded. Nor can the writ be had to com¬ 
pel a particular exercise of judgment or dis¬ 
cretion. i (. Bonner Steel Co., Inc., v. Inter¬ 
state Commerce Commission, 52 Appeals 
D. C. 221-22^225.) 
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i 

The limitations upon the power of Courts 
to control executive or judicial officers by 
mandamus are well defined. Where official 
or judicial discretion is reposed in sucl| an 
officer, the exercise of that discretion cannot 
be controlled by mandamus. The remedy, 
however, may be invoked to compel thej of¬ 
ficer to act. * * * Neither can hq be 

compelled to decide the issue raised in a par¬ 
ticular way. (j Ewing v. United Stated ex 
rel. Fowler Car Co., 45 Appeals IX C.. 
185-189.) 

The Court could not entertain an appeal 
from the decision of one of the secretaries,, 
nor revise his judgment in any case where 
the law authorized him to exercise discretion 
or judgment, nor can it by mandamus | act 
directly upon the officer and guide and Con¬ 
trol his judgment or discretion in 
ters committed to his care in the 
discharge of his official duties. * * * | 

The interference of the Courts with!the 
performance of the ordinary duties of the 
Executive Departments of the Government 
would be productive of nothing but mis¬ 
chief; and we are quite satisfied that such 
a power was never intended to be given 
them. * * * It is equally true that the 

Courts are always reluctant to award or sus¬ 
tain a writ of mandamus against an Execu¬ 
tive Officer. (U. S. Ex rel. Ashley v. Roper, 
48 Appeals D. C., 69-75-76. Quoting fij*om 
Decatur v. Paulding, 14 Peters 497, and 
Roberts v. United States, 176 U. S. 221.) 

85590—29-2 
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In the case of Bates & Guild Co. v. Payne, Post¬ 
master General (194U. S. 106,112), the rule on this 
subject was summarized as follows: Where the 
decision of questions of fact is committed by Con¬ 
gress to the judgment and discretion of the head 
of a department, his decision therein is conclusive, 
and that even upon mixed questions of law and fact, 
or of law alone, his action will carry with it a strong 
presumption of its correctness, and the courts will 
not ordinarily review it, although they may have 
the power, and will occasionally exercise the right 
of so doing. 

Nor will the writ be issued merelv because the 
law has not provided any other remedy. Re Rice, 
153 U. S. 396, 39 L. ed. 198, 15 Sup. Ct. Rep. 149; 
American Constr. Co. v. Jacksonville, T. & K. W. 
R. Co., 148 U. S. 372, 378; 37 L. ed. 486, 489; 13 
Sup. Ct. Rep. 756. 

In the case of Lochren v. Long (6 App. D. C. 486), 
the Honorable Court said if there is one question 
that ought to be regarded as settled it is that the 
courts of the United States will not undertake 
through the process of mandamus to control the 
exercise of discretion by an executive officer of the 
Government in the performance of the duties en¬ 
trusted to him, citing the case of Seymour v. State 
of South Carolina (2 App. D. C. 240, 245), wherein 
the court said : 

To the judiciary department is entrusted 
generally the interpretation of the laws, the 
determination of rights, and the application 
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of remedies, and with the strong sense of 
their duties and obligations in this regard 
it is sometimes difficult for the courts to 
properly appreciate the fact that the execu¬ 
tive department is charged with perfectly 
independent duties, not alone by the supreme 
law but also by legislation thereunder, which 
require the ascertainment of facts, involve 
the interpretation of laws, and in many re¬ 
spects call for the exercise of judgment and 
discretion by officers who are not required 
to be lawyers. And this independence is so 
complete that no matter how gross an eyror 
may be committed, or however ill advise4 the 
action of an executive officer may be in| the 
execution of these duties, the courts j are 
nevertheless powerless to interfere wherfe no 
appeal to them is given. Public and priyate 
interests may suffer in instances, and rights 
may sometimes be denied; but these alon^ do 
not authorize the interference of the courts 
with the duties of executive officers. Greater 
evils could not exist under our system of 
government than would follow the usurpa¬ 
tion by the judiciary of powers not entrusted 
to them. 

Mandamus is an extraordinary remedial process, 
which is granted not as a matter of right but in 
the exercise of sound judicial discretion. Lane v. 
Newton, 48 App. D. C. 547; Ashley v. Roper | 48 
App. D. C. 69; Arant v. Lane, 47 App. D. C. $36; 
Lane v. Duncan Townsite Co., 44 App. D. C. 63; 
Lecrone v. McAdoo, 48 App. D. C. 18L 


i 
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The writ must have a substantial rather than an 
artificial basis. Richards v. Davidson, 45 App. 
D/C. 395; Lane v. Newton, 48 App. 547. 

The writ will not issue unless the duty sought to 
be enforced is clear and indisputable. Dunkley v. 
Ewing, 42 App. D. C. 176. 

There is a distinction between formal and dis¬ 
cretionary action, but where there is discretion, its 
exercise is impregnable to mandamus. Alaska 
Smokeless Coal Co. v. Lane, 250 U. S. 549. 

This Court in the case of Hines v. Welch, 23 Fed. 
(2d) 979, said: 

In a long and unbroken line of decisions, 
from Marhury v. Madison, 1 Crancli 137, to 
the present time, the Supreme Court of the 
United States has held that where the legis¬ 
lative bodv has once vested in an executive 
or administrative officer, discretion in the 
doing of any act, the courts will not inter¬ 
fere with the result of the exercise of such 
discretion. The most recent pronouncement 
on the matter which has been called to our 
attention is Work v. Rives, 267 U. S. 175. 
There the court, speaking through Mr. Chief 
Justice Taft, said: 

“ Mandamus issues to compel an officer to 
perform a purely ministerial duty. It can 
not be used to compel or control a duty in 
the discharge of which by law he is given 
discretion. The duty may be discretionary 
within limits. He can not transgress those 
limits, and if he does so, he may be con- 




trolled by injunction or mandamus to Keep 
within them. The power of the court to in¬ 
tervene, if at all, thus depends upon w^at 
statutory discretion he has. Under s<pme 
statutes, the discretion extends to a final Con¬ 
struction by the officer of the statute hC is 
executing. No court in such a ease can Con¬ 
trol by mandamus his interpretation, eVen 

if it may think it erroneous.’’ 

* 

This doctrine finds support in Lane, v. 
Hoglund, 244 U. S. 174; U. S. ex rel. Knight 


v. Lane, 228 U. S. 6; Garfield v. Goldsby, 211 
U. S. 249; Alaska Smokeless Coal Co . v Lqne, 
250 U. S. 549; Riverside Oil Co. v. Hitch¬ 
cock, 190 U. S. 316; Ness v. Fisher, 223 jU. 
S. 683; West v. Hitchcock, 205 U. S. 80. 


It is the position of the respondent that the fiiid- 
ing of fact by the Trial Court in the insurance ^uit 


is well within the language of the Supreme Court in 
the case of Silberschein v. United States (266 U. S. 

i 

221; 69 L. ed. 256), where the court said with \re¬ 


spect to the effect of a finding by some tribunal ojut- 
side the Veterans’ Bureau that— 

These are all matters bearing, at most, 
upon the soundness of the Director’s deter¬ 
mination upon a matter properly submitted 
to his judgment and fall far short of estab¬ 
lishing its arbitrary character. 


The petitioner in his brief (page 10) refers to 
and quotes from the decision of this Court in the 
case of Forbes v. Welch, 52 App. D. C., 303. He 
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refers to that part of this court’s decision wherein 
it is said that the respondent is given— 

wide jurisdiction in determining the ques¬ 
tion of disability, excepting in paragraph 
3, * i* * where “the loss of both feet, 
* * * are deemed to constitute total per¬ 

manent disability. 

%/ 

The petitioner argues (brief page 10) that “The 
case at bar is based upon this very exception Toss 
of the use of both feet,’ which is the present lan¬ 
guage of this section." There might be some force 
to petitioner’s argument if the question decided by 
the Trial Court in the insurance case was that the 
petitioner had lost both fed, but that is not what 
the Trial Court in the insurance suit found, but 
rather was it that the petitioner had lost the use of 
both feet. While the statute at the time the Welch 
case, supra, was decided provided that permanent 
and total disability existed when both feet were 
lost, the statute as it is now framed vests in the 
respondent discretion to determine whether or not, 
when one such as the petitioner has lost one foot 
and has suffered an injury to the other foot, the 

disability constitutes the loss of the use of both feet 
* 

or a disability less in degree. (Sec. 202 (3), W. W. 
V. A., 1924, 44 Stat. 794.) 

And, too, it must be remembered that in the in¬ 
surance action the Court was only concerned as to 
whether or not this individual petitioner had suf¬ 
fered the loss of the use of both feet for insurance 




purposes, whereas for compensation purposes, it is 
incumbent upon the respondent to determine the 
extent to which the petitioner’s disabilties would 
disable the average person. (Sec. 202 (4), W.jW. 
V. A., 1924, 43 Stat. 619.) j 

The Trial Court in dismissing the petition j for 
writ of mandamus in the case now before this Court 
for consideration, said: 

Supreme Court of the 

District of Columbia, j 

Chambers of Justice Stafford, 

June 28 , 1929. 

In re: Kalasanckas v. Hines. 

Gentleman: This case was submitted! to 
the court upon petition and answer, ^he 
Director does not deny that the total knd 
permanent loss of the use of both feet Con¬ 
stitutes total and permanent disability! as 
matter of law. He does not refuse to apply 
such law to the instant case but he doesjas- 
sert his own finding to be that there is pot 
in fact a total loss of the use of both feet. 
This question of fact is one for the Director 
to determine. This court can not take away 
from the Director that right. It is vested in 
him by statute. Neither could any ot)ier 
court take away from him the right to de¬ 
termine that question of fact. Conse¬ 
quently the decision in the insurance case to 
the effect that the petitioner has suffered 
a total loss of the use of both feet does ^iot 
take a wav from the Director the right to 
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determine that question for the purpose of 
rating. It follows that the answer is a good 
answer and that the petition must be dis¬ 
missed. Counsel will please confer to¬ 
gether and prepare the proper order to be 
signed. 

The language of the Trial Court is apt, it is clear, 
it is unmistakably correct, and its action in dismiss- 
ing the petition should be affirmed. 

The record presents as an incidental issue the 
question of refund of premiums which the peti¬ 
tioner paid to the Bureau. 

Petitioner in his brief (page 23) says: 

The only remaining point is the matter of 
premiums. * * * Section 443 of Title 

38, supra, would seem to give the Director 
authority to refund these premiums, but 
these questions are irrelevant, as this is not 
a suit to recover these premiums. 

Since the petitioner concedes that this question 
is irrelevant land that this is not a suit to recover 
premiums, ordinarily nothing more would seem to 
be required as an argument by the respondent on 
this question. However, it is deemed well to point 
out that the premiums referred to are of two classes, 
the first, those paid under the term insurance con¬ 
tract, and those paid under the converted insurance 
contract, all of which were voluntarily paid by the 
petitioner . Those which were paid by deduction 
from his compensation were so paid by direction of 
the petitioner. 




Section 16 of tlie World War Veterans’ Act, 1924, 
43 Stat. 612, reads in part as follows: j 

All premiums that may hereafter be col¬ 
lected for the yearly renewable term insur¬ 
ance provided by the provisions of Title j III 
hereof shall be deposited and covered into 
the Treasury for the credit of this ap¬ 
propriation. 

The Act of May 16, 1928, 45 Stat. 588, making 
appropriations for the support of the Veterans’ 
Bureau makes no provision for the refund of in¬ 
surance premiums. Therefore, said term insur¬ 
ance premiums are beyond the control of this 
respondent. 

Section 17 of the World War Veterans’ Act, 
1924, 43 Stat. 612, reads in part as follows: j 

That all premiums paid on account of in¬ 
surance converted under the provisions of 
Title III hereof shall be deposited £nd 
covered into the Treasury to the credit of | the 
United States Government life insurance 
fund and shall be available for the payment 
of * * * refunds, * * *. 


A voucher in favor of the petitioner for the 
amount of premiums paid by him on his converted 
insurance contract has been drawn and payihent 
thereof will be made to the petitioner. In any 
event, whether or not such premiums may be re¬ 
funded is not a proper subject for a mandamus pro¬ 
ceeding. 
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It is respectfully submitted that the order of the 
court below directing the writ of mandamus should 
be affirmed. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 
William Wolff Smith, 

General Counsel, 

United States Veterans' Bureau, 

James T. Brady, 

Attorney, 

United States Veterans' Bureau, 
Annabel Hinderliter, 

Attorney, 

United States Veterans' Bureau, 

Of Counsel. 
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